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Chapter 1 — Introduction

This Code of Practice is issued under Article 39 of The Food Safety (Northern Ireland)
Order 19911 (the Order), regulation 22 of The Food Hygiene Regulations (Northern
Ireland) 20062, and regulation 6 of The Official Feed and Food Controls Regulations
(Northern Ireland) 20093, which empower the Department of Health, Social Services
and Public Safety (DHSSPS) to issue codes of practice concerning the execution and
enforcement of that legislation by competent authorities. It relates to Northern Ireland
only.

Legislation regulating official controls requires the competent authority to carry out
these functions. For the purposes of this Code the term competent authority will be
used unless reference is made to a specific function of a competent authority. In these
circumstances the term used has the meaning set out in the glossary in Annex

1. References to legislation should be considered a reference to that legislation in its
current form (unless otherwise indicated). The legislation referred to above requires
competent authorities to have regard to this Code when discharging their duties.

Competent authorities that do not have regard to relevant provisions of this Code could
find their decisions or actions successfully challenged, and evidence gathered during a
criminal investigation being ruled inadmissible by a court.

In addition, Food Standards Agency in Northern Ireland (FSA ) can, after consulting the
DHSSPS, give a competent authority a direction requiring them to take any specified
steps in order to comply with this Code.

If by complying with this Code a competent authority finds public health or food safety
is likely to be compromised, they must discuss the matter with FSA at the earliest
opportunity.

Competent authorities have statutory duties to enforce legislation relating to food and
imported food. Regulation 5 of The Food Hygiene Regulations (Northern Ireland) 2006
sets out the division of enforcement responsibilities between district councils and FSA .

The purpose of enforcement is to ensure compliance with legislation relating to food in
each competent authority’s area in the United Kingdom (UK). Every competent
authority must therefore discharge its duty as effectively as possible using means that
are most appropriate to the circumstances.

The effective discharge of this duty relies on authorised officers being familiar with the
law they are appointed to enforce, referring to the law itself as well as to this Code and

1 http://www.legislation.gov.uk/nisi/1991/762/contents
2 http://www.legislation.gov.uk/nisr/2006/3/contents/made
3 http://www.legislation.qgov.uk/nisr/2009/427/contents/made
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other guidance, understanding what the law actually states and requires, and seeking
guidance when they are unclear.

FSA will, from time to time, issue practice guidance for competent authorities.
Competent authorities must take account of such guidance, as well as any appropriate
guidance issued by the European Union (EU).

Competent authorities must also have regard to the Framework Agreement on Local
Authority Food Law Enforcement (the Framework Agreement)* hich reflects the
requirements of this Code.

Competent authorities must be aware that law relating to food is not necessarily made
under The Food Safety (Northern Ireland) Order 1991. Law that applies to food is also
contained in and/or made under other legislation, including The Diseases of Animal
(Northern Ireland) Order 1981°, the European Communities Act 19728, The Consumer
Protection (Northern Ireland) Order 19877, the Consumer Protection from Unfair
Trading Regulations 2008 and directly under EU Regulations.

Competent authorities must also be aware that Article 8(5) of Regulation (EC) No
852/2004 on the hygiene of foodstuffs (Regulation 852/2004)28 stipulates that guides to
good practice drawn up pursuant to Directive 93/43/EEC on the hygiene of foodstuffs®
(known in the UK as “Industry Guides to Good Hygiene Practice”) shall continue to
apply provided that they are compatible with its objectives.

References to Chapters, Sections and Annexes are to the relevant parts of this Code
unless stated otherwise.

4 http://food.gov.uk/multimedia/pdfs/enforcement/frameworkagreementno5.pdf

5 http://ww.dardni.gov.uk/dard-gen-10-21-carcases-animal-products-from-all-eu-countries. pdf

6 http://www.legislation.gov.uk/ukpga/1972/68/contents

7 http://www.legislation.gov.uk/nisi/1987/2049/contents

8 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:165:0001:0141:EN:PDF

9 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:1993:175:0001:0011:EN:PDF

Council Directive 93/43/EEC on the hygiene of foodstuffs. Official Journal L175, 19.7.1993, p1-11. This has
now been repealed.
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Chapter 2 - Communications

2.1. Communications between competent authorities

Where the law allows, competent authorities should share with other competent
authorities information about compliance and risk of food business establishments.
Competent authorities should respond to any reasonable communication from other
competent authorities requesting information or assistance.

Examples of when competent authorities may request information or assistance from
other competent authorities may include but are not limited to:

e Referrals of cross boundary enforcement issues or concerns;
o Referrals of food complaints reported to a competent authority in error;
e Information to help coordinate enforcement/infectious disease control activities.

Upon receiving a request or referral, a competent authority should take the following
action:

e Acknowledge receipt of the communication and advise the competent
authority that the matter is being dealt with;

¢ Investigate and/or take appropriate enforcement action, if necessary;

e Inform the originating competent authority of any action taken;

e Ensure that responses to requests are open, transparent and provided without
undue delay;

e Keep the originating competent authority updated on progress, particularly
when action is ongoing and the outcome will not be known for some time.

If the matter is of a serious nature, this should be referred to FSA .

Competent authorities must pass information they receive which indicates a change in
the operations within a food business establishment, and information on any
withdrawal, suspension or reinstatement of an establishment’s approval, to other
relevant competent authorities within 28 days.

2.1.1 Primary/Home Authorities
21.1.1 Primary Authority

Application of the Primary Authority scheme does not extend to the devolved function
of food safety in Northern Ireland. Refer to the Practice Guidance (NI) for further
information.
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21.1.2 Home Authority Principle

The FSA endorses the Home Authority Principle, which is governed by a Joint
Statement of Commitment (JSoC) signed in June 2011 by Regulatory Delivery (RD),
the Chartered Trading Standards Institute (CTSI) and the Chartered Institute of
Environmental Health (CIEH). Competent authorities must, where possible, adopt and
implement its provisions.

The Home Authority Principle seeks to maintain and support the essential elements of
the regulatory landscape and to rationalise and streamline existing systems of
professional support and network communication enabling a coherent framework of
business engagement to be developed.

Home Authorities operate in situations when a business does not have a Primary
Authority partnership in place (e.g. if a business chooses not to enter into a partnership
or is legally unable to have one), but where there remains a clear need for regulatory
activity in relation to that business to be co-ordinated. For example, instances of non-
compliance that could be geographically widespread, potentially leading to similar but
unconnected regulatory interventions by several competent authorities.

Home Authorities facilitate the sharing of intelligence amongst competent authorities
and aim to achieve business compliance primarily in food safety and hygiene, and food
standards. The competent authority located in the same area as a business’s head
office (or alternatively the competent authority where the goods or services are
produced) is often best placed to act as the Home Authority for that business.

The Home Authority Principle expects a competent authority to place special emphasis
on goods and services originating from a business based within its own area, in an
effort to regulate the business at source, thus giving rise to efficiencies in the
regulatory system as a whole.

The Home Authority Principle enables regulators to focus on the protection of citizens,
workers and the environment whilst adhering to the principles of good regulation
(proportionality, accountability, consistency, transparency and targeting).

Competent authorities considering giving advice or taking enforcement action in
relation to food businesses which have a Home Authority must consider whether they
need to contact the Home Authority before doing so. This may normally be necessary,
for example, where the advice or enforcement action relates to centrally agreed
policies or procedures of a food business. It might not be necessary, however, where
such action relates to matters of an exclusively local nature. The secure database for
Home Authority is hosted via TS Interlink©.

10 https://secure.tslinkonline.co.uk/
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Regional working
2.1.2 Regional and local liaison groups

District councils should be represented at an appropriate level of seniority, normally by
the relevant lead food officer or officers, at meetings of regional or local food liaison
groups, to help maintain enforcement consistency with other district councils.

District councils should ensure that appropriate representation from Food Examiners,
Public Analysts, Department of Agriculture, Environment and Rural Affairs Veterinary
Service — Veterinary Public Health Programme [DAERA (VS- VPHP)], and Agri Food
Inspection Branch [DAERA (AfIB)], the Consultant in Communicable Disease Control
(CCDC) and other experts or specialists are considered as the need arises.

Matters of legal interpretation and consistency should be discussed with colleagues in
the appropriate local/regional food liaison group and the home or originating authority if
appropriate.

District councils should avoid taking unilateral decisions on interpretations without
seeking the views of other district councils, through the local/regional food liaison
group, or where appropriate the national Food Hygiene Focus Group and Food
Standards and Labelling Focus Group.

In areas where there are commercial shellfish harvesting activities competent
authorities should refer to section 7.2 for liaison arrangements.

2.2 Managing incidents and alerts

This section deals with food incidents and food alerts that are first identified by
competent authorities.

A schematic representation of the process that competent authorities should follow
when dealing with a food incident or hazard and the food incident report form can be
found in the Practice Guidance (NI).

Incidents should be reported to FSA using the FSA’s online incident reporting tool,
available at http://incidents.foodapps.co.uk/IncidentReportForm/login.aspx.

Where access to this tool is not available, incidents should be reported to FSA by
submitting the Incident Report Form available at
https://www.food.gov.uk/sites/default/files/2016-incidentreportform.docx to
incidents.ni@food.gov.uk. This form can also be found in the Practice Guidance (NI).

Page | 14


http://incidents.foodapps.co.uk/IncidentReportForm/login.aspx
https://www.food.gov.uk/sites/default/files/2016-incidentreportform.docx

Food Law Code of Practice (Northern Ireland) — February

221 Food incidents

2211 Definitions

Food incident:

A “food incident” is defined as any event where, based on the information available,
there are concerns about actual or suspected threats to the safety, quality or integrity
of food that could require intervention to protect consumers' interests. Quality should
be considered to include food standards, authenticity and composition.

Food incidents are split in to 3 separate categories, which may overlap:

¢ Food hazards — a food-related incident involving (or suspected to involve)
a biological, chemical and / or physical agent in food, or the condition of
any food with the potential to cause an adverse effect on the health or
safety of consumers [including outbreaks of food borne disease and or
infectious intestinal disease].

e Food fraud and food crime — see section 2.4

e Non-hazardous incidents which may impact on the food supply
chain. These may include issues of quality, provenance,
authenticity, composition and labelling.

2.2.1.2 Documented procedure

Competent authorities must set up and implement a documented procedure for dealing
with food incidents and food hazards that are identified within their area.

Information relating to investigations into food criminality can be found in section 2.4

22.1.3 Food hazards

Competent authorities should categorise food hazards according to the following
criteria:

e localised food hazard — one in which food is not distributed beyond the
boundaries of the competent authority and is not deemed to be a serious
localised food hazard; should be dealt with locally by the competent
authority, in conjunction with other relevant agencies.

e serious localised food hazard — one in which food is not distributed beyond
the boundaries of the competent authority but which involves or may involve:
allergens, E.coli 0157, other Verocytotoxin-producing Escherichia coli
(VTEC), Clostridium botulinum, Salmonella typhii or Salmonella paratyphi, or
which the district council considers significant because of, for example, the
vulnerability of the population likely to be affected, the numbers involved or
any deaths associated with the incident; should be notified by the competent
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authority to FSA and other relevant agencies at the earliest opportunity and
bythe quickest available means!! and confirmed in writing using the FSA’s
online incident reporting tool, or the incident report form. See the links at
section 2.3

e non-localised food hazard — one in which food is distributed beyond the
boundaries of the competent authority; should be notified by the competent
authority to FSA and other relevant agencies at the earliest opportunity and
by the quickest available means and confirmed in writing using the FSA’s
online incident reporting tool, or the incident report form. See the links at
section 2.3

A competent authority should seek the advice of the FSA if it is in doubt as to whether
a food incident amounts to a food hazard.

2.2.1.4 Deliberate contamination and malicious tampering

Food may be contaminated deliberately. If such an incident occurs, competent
authorities should follow the arrangements in this Chapter, except where the deliberate
contamination is thought to be due to malicious tampering. For the purposes of this
Code, “malicious tampering” means the deliberate contamination of food by terrorist
activity, or with a view to blackmail or extortion.

Arrangements for dealing with malicious tampering incidents have been established
between the FSA, Food Standards Scotland (FSS) and the police forces throughout
the UK and, if necessary the National Crime Agency will be involved in the
investigation.

Competent authorities should contact the FSA Consumer Protection Team at the
earliest opportunity if malicious tampering is suspected and hand over responsibility for
dealing with such incidents to the police if requested by them to do so. Contact with the
PSNI should be made through the Detective Chief Inspector or Detective Inspectors,
Reactive and Organised Crime Branch, Crime Operations Department, 105 Grosvenor
Road, Belfast, BT12 4GL (Tel No 028 9065 0222 or 101).

Competent authorities should co-operate fully with police investigations into incidents
of malicious tampering and respect police requests for confidentiality whenever
possible, although there may be occasions when the need to alert consumers to the
existence of a food hazard outweighs the need to maintain confidentiality. The
competent authority should contact the FSA before undertaking such action.

1 out of hours contact details can be found in the Food Law Code of Practice Supplement.
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2215 Food hazards associated with outbreaks of foodborne illness

If a food hazard has resulted in an outbreak of foodborne iliness, the competent
authority must consider, with the Public Health Agency (PHA) the activation of their
outbreak control plan.

Serious localised and non-localised outbreaks must immediately be notified to the
appropriate contacts at FSA and the PHA'?.

Competent authorities must arrange with their public analyst and food examiner to be
notified promptly if they identify a food hazard during the course of the analysis or
examination of a food sample.

2.2.1.6 Action by the competent authority — food hazards

Once a food hazard has been identified, the competent authority must immediately
carry out an assessment to determine the likely scale, extent and severity of the risk to
public health or safety of the hazard, involving other agencies as appropriate. These
other agencies might include primary, home, originating and neighbouring authorities,
medical specialists, Food Examiners, Public Analysts and microbiologists.

Competent authorities must have procedures in place to call the appropriate agencies
together at short notice, to implement urgent control measures whenever they are
required and to identify a lead authority where necessary.

The assessment should include the following:

e the nature of the hazard,

e the toxicity of the contaminant, the allergenicity of an undeclared
ingredient/constituent, or the virulence and pathogenicity of the
organism;

¢ the type of injury which might be caused by a physical contaminant;

e the population likely to be affected and its vulnerability;

¢ the likely quantity and distribution of the food in the food chain up to the
point of consumption;

¢ the ability and willingness of the producer or distributor to implement an
effective withdrawal of the product;

¢ the ability to identify accurately the affected batch(es) or lot(s);

e the accuracy and extent of records held by the producer or distributor;

¢ the likely effectiveness of any trade withdrawal at all stages of the food
chain;

e the stage(s) at which the fault is likely to have occurred (for example in
processing, packaging, handling, storage or distribution) and its likely
significance to the problem;

12 Contact details can be found in the Food Law Code of Practice Supplement
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e whether other products produced in the same establishment may have
been affected,;

e whether the food has been imported,;

e whether any of the food has been exported;

e whether there are wider implications for others in the same industry or for
establishments using similar processes in other food industries;

e the possibility that the complaint or problem has been caused by a
malicious act; and

e whether the root cause of the incident or hazard is known, and
corrective action taken to avoid recurrence.

When a competent authority becomes aware of a food incident it must take action to
protect public health and safety at the earliest opportunity, including, if necessary,
detaining or seizing the food concerned if it is located within the competent authority’s
area (see section 6.2.10).

Competent authorities must also consider the use of other powers under The Food
Hygiene Regulations (Northern Ireland) 2006 or The Food Safety (Northern Ireland)
Order 1991 as appropriate, relevant to the circumstances involved.

Where a competent authority becomes aware that a food business operator in their
area has withdrawn or recalled food from the market in accordance with Article 19 of
Regulation 178/2002, due to non-compliance with the food safety requirements of that
Regulation, the Competent Authority should ensure that the FSA is notified, using the
reporting mechanisms detailed at section 2.3.

Responsibility for action at local level remains with the competent authority unless and
until the FSA, in writing, notifies the competent authority otherwise.

221.7 Localised food hazards — media relations

In the event of a localised food hazard, it is likely that a competent authority will wish to
issue appropriate media messages, or respond to local press statements as
appropriate to alert the public to the hazard. The relevant food business operators
must be consulted before the identity of a named business or branded food is
discussed with, or released to, the media. Such media releases must be sent to FSA
without delay. The competent authority must notify FSA immediately if the food
business operator raises objections to the release of such information.

2.2.1.8 Action by the Competent Authority — ‘Non-Hazardous’ Food Incidents

Food incidents that are contraventions of food law, but not food hazards must normally
be resolved by the Competent Authority and the food business operator, through the
primary, home or originating authority if appropriate.

Significant food incidents that are not food hazards should be reported to FSA
immediately using the reporting mechanisms detailed at section 2.3. In determining
significance, consideration should be given to the following factors:
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e Dbreaches of Food Law,

e possible requirement for a co-ordinated response,

e the disadvantage to consumers,

e disproportionate impact on a sector of the population,
e distribution beyond the UK,

e reputational damage to Northern Ireland (or the UK),
e public concern,

e likelihood of media interest.

Where a Competent Authority is in doubt about whether a ‘Non Hazardous’ food
incident requires to be reported to FSA, the issue should be discussed with the FSA
for clarification.

222 Food alerts
2221 Definitions

The FSA utilises the following communications to raise awareness of food incidents:

e Food Alert For Action (FAFA) — is a communication from the FSA to a
Competent Authority concerning a food hazard or other food incident, where
specific actions / responses are required to be undertaken by the Competent
Authority. A “Food Alert Update” should be read accordingly.

¢ Product Recall Information Notice (PRIN) — advises of recall of a food, where
no specific action is required to be undertaken by the competent authority.
Recall relates to recall of food from the consumer.

e Allergy Alert — is issued by the FSA to quickly communicate allergen risks
directly to the consumer. Competent authorities receive copies of these
Allergy Alerts for information purposes only.

2.2.2.2 Responding to food alerts

Competent authorities must ensure that their documented procedure for dealing with
food incidents and hazards includes the effective response to food alerts issued by
FSA .This documented procedure must be developed in consultation with:

e Members of the NI regional food liaison group;

e Public Health Agency (PHA);

e Public Analyst; and

¢ Relevant officers of the competent authority, e.g. Emergency
Planning Officer.
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The documented procedure must include, as a minimum, the following:

e (details, including contact details, of the lead food officer for such
matters;

e liaison arrangements between competent authority officers;

e any arrangements for the reception of and response to alerts received
outside office hours;

e arrangements to ensure that food alerts and updates are brought to the
attention of an officer with authority to initiate appropriate action without
undue delay;

e arrangements for the liaison with other relevant bodies, including
neighbouring competent authorities, both within and outside normal
office hours;

e arrangements to provide adequate staff resources to allow effective
response to alerts; and

e arrangements to provide adequate equipment, including access to
competent authority out of hours, to allow an effective response to be
made.

2.2.2.3 Facilities for receiving food alerts and updates

Competent authorities must have facilities to receive food alerts and updates from FSA
by an electronic mail system that is acceptable to FSA . Competent authorities must
put in place systems to ensure that food alerts can be responded to outside normal
working hours.

Competent authorities must advise FSA of their electronic mail address and of any
changes to these details at the earliest opportunity.

2.2.2.4 Action by competent authorities

Competent authorities must ensure that any action specified by FSA in a food alert is
undertaken promptly, and in accordance with any risk assessment carried out by FSA .
If competent authorities propose to take alternative actions, they must agree these with
FSA in NI before implementing them. Where a competent authority anticipates
difficulties in complying with a request for action given in an alert, they must contact
FSA’s Consumer Protection team, who deal with food incidents immediately.
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2.2.25 Media relations — food alerts

Competent authorities wishing to enhance local publicity can, where permitted by FSA,
use a press release/media statement issued by FSA as a basis for a local press
release. In such cases, the competent authority must ensure that the local statement is
accurate, relevant and consistent with FSA’s statement.

If competent authorities wish to display food alerts on their websites they must ensure
that any material from FSA’s food alerts or press/media releases is edited so as to
specify what local action has been taken in response to the alert. It must also include
local contact information.

2.3 Addressing Food Criminality
2.3.1 Food fraud and food crime

Food crime is an umbrella term used to define the remit of the FSA’s National Food
Crime Unit (NFCU). It is not a legal term. In this context food crime means serious
dishonesty which has a detrimental impact on the safety or the authenticity of
food, drink or animal feed. Food crime can be thought of as serious food fraud.

Seriousness is intended to be a subjective test based on the facts of the individual
scenario. It will normally be based on the likely level of detriment to an important
interest such as the general public, a food business or the UK food industry. A
particular scenario may also be judged serious by virtue of its geographic scope, scale,
media/political sensitivities or the overall public interest. For the purposes of the
NFCU, seriousness should not be thought of as a particularly high bar. Competent
Authorities should discuss any suspicions of dishonesty with the NFCU, however minor
they may appear. The full extent and impact of food criminality may not be immediately
apparent when information is first received.

Dishonesty will generally involve some kind of intentional deception, forgery,
misrepresentation or concealment of facts.

Food crime will normally be prosecuted under the Fraud Act 2006 or as conspiracy to
defraud under Common Law. Very occasionally, it may be appropriate to prosecute
food crime under other legislation or food regulations.

The distinction between the terms food fraud and food crime is one of scale, impact or
complexity. This might mean that the food crime is more likely to have cross-regional,
national or international reach, that there is significant risk to public safety, or that there
is a substantial financial loss to consumers or businesses.
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2.3.2 The role of the National Food Crime Unit

The FSA’s National Food Crime Unit (NFCU) is an intelligence unit that works with
partners to protect consumers from serious criminal activity impacting on the safety or
authenticity of the food and drink they consume. FSA’s Food Fraud Liaison Officer is
responsible for coordinating investigations into criminal activity with the assistance of
the NFCU.

2.3.3 Reporting suspicions of food fraud

The NFCU maintains an intelligence database which is used to store and interrogate
information dishonesty within food supply chains.

Competent authorities should share with the FSA any suspicions of food fraud,
including historic cases. Although it is not currently possible to provide external access
to the NFCU'’s database, competent authorities can submit requests for database
searches, to obtain potential relevant information. In addition, any reporting received by
FSA’s Food Fraud Liaison Officer which is relevant to a competent authority will be
shared where appropriate to do so.

Suspicions or information about food fraud or food crime in Northern Ireland should be
reported to FSA by emailing incidents.ni@food.gov.uk or by contacting FSA on 028
9041 7700 and asking to speak with the Food Fraud Liaison Officer. FSA would prefer
to receive information on an Intelligence Report (sometimes referred to as a 5x5x5).
Requests for searches of the intelligence database should also be submitted through
the avenues described above.

2.4 Communication between competent authorities
2.4.1 Information supplied to FSA
24.1.1 Food hazards

Competent authorities must notify FSA®® as soon as they become aware of a:

o serious localised food hazard;

o non-localised food hazard,;

o serious localised outbreak of foodborne iliness;

o withdrawal or recall of food by a food business operator due to non-
compliance with the food safety requirements of Regulation 178/2002
(Article 19)'4;

o suspected cases of food fraud / food crime; and

13 incidents.ni@food.gov.uk (Tel: 028 9041 7700)
14 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2002:031:0001:0024:EN:PDF
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o significant ‘non-hazardous’ food incidents.

24.1.2 Approved establishment details

Competent authorities must notify FSA via the following link:
executive.support@food.gov.uk

o when an establishment has been approved or conditionally approved,;

o where an approved establishment ceases activities that are the subject
of the approval or conditional approval;

o where an approval or conditional approval has been withdrawn or
suspended;

o where a live bivalve mollusc purification centre or modification to an
existing centre is proposed (see section 7.4); or

o where consideration is being given to the issue of a closure notice to
restrict the harvesting of live bivalve molluscs (see section 7.6).

2.4.1.3 Competent authorities at points of entry

Competent authorities with a point of entry, or External Temporary Storage Facilities
(ETSF) must establish routine local liaison and communication with relevant local
organisations for the purpose of general exchange of information on food imports and
for the effective handling of incidents. These contacts include, where appropriate:

o DAERA

o Her Majesty’s Revenue and Customs (HMRC)

o Food and Environment Research Agency (FERA)

. Port operator; import agents; ITSF — Internal Temporary Storage
Facilities (formerly ‘transit sheds’) \ ETSF operators,

o Maritime and Coastguard Agency (MCA),

o The Medicines and Healthcare products Regulatory Agency (MHRA)

24.1.4 Notification of food hazards or incidents regarding imported food

The Rapid Alert System for Food and Feed (RASFF) is a network managed by the
European Commission to facilitate communications between members of the network
in responding rapidly to serious direct or indirect risks to human health relating to food
and feed. Members consist of clearly identified contact points in the Commission,
European Food Safety Authority (EFSA), European Free Trade Association (EFTA)
Surveillance Authority (Norway, Liechtenstein, Iceland and Switzerland) and the 28 EU
Member States.

The legal basis for the network is laid down in Regulation (EC) 178/2002 and
Regulation (EU) 16/2011. The FSA is the national contact point (NCP) for the RASFF
in the UK and undertakes all the specified responsibilities, including out of office hours.
For RASFF alert notifications, where there is a risk identified that requires rapid actions
in another member country, members of the network shall send alert notifications to
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the Commission contact point without undue delay and in any event within 48 hours
from the moment the risk was reported to them.

All competent authorities with Port Health and/or Designated Points of Entry (DPE)
must send details of any imports rejected, at the point of entry, where there is a serious
direct or indirect risk to health, to FSA’'s Consumer Protection team using the RASFF
notification form.

All inland competent authorities must send details of any imports with unsatisfactory
results that have been released inland by Port Health and/or DPEs to the FSA using
the reporting mechanisms as detailed in section 2.3.

This will include imports rejected for reasons such as, chemical, microbiological or
foreign body contamination or imports from a country which is not authorised to export
that category of products to the EU. For breaches of maximum levels for pesticides,
the competent authorities should notify FSA’s Consumer Protection team using the
reporting mechanisms as detailed in section 2.3.

In addition, with regard to testing for residues of veterinary medicines under Regulation
(EC) No 470/2009 (such as nitrofurans and chloramphenicol) or those not approved for
use, details of all adverse results must be sent to FSA’s Consumer Protection team
using the RASFF notification form. Where available, copies of the health certificate and
the bill of lading should also be forwarded to FSA.

The competent authority / Port Health Authority must also notify local customs of the
rejection decision and the final destination of the consignment if it is to be allowed to be
re-exported as soon as possible.

Competent authorities may access the FSA’s website, and download copies of the
template for the RASFF notification form at:
https://www.food.gov.uk/enforcement/enforcework/report

2415 Lead food officer details

Competent authorities must notify FSA of the name(s) of their appointed lead officer
who ensures that their competent authority meets its obligations under Regulation
(EC) No 882/2004, the Food Law Code of Practice

(NI) and the Framework Agreement on Official Feed and Food Controls, and
notify any changes to these details.

2.4.1.6 Nominated officer for imported food

Every competent authority with a point of entry must appoint a nominated officer with
the necessary competency in imported food control to be a point of contact with FSA
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on imported food matters. The details of the nominated officer or changes to the
nominated officer must be notified to FSA within three working days.

24.1.7 Out of hours service

Competent authorities must put in place procedures to ensure that responsible
officers can be contacted in the case of an emergency. The competent
authority must advise FSA of emergency telephone number or numbers to
enable contact to be made outside the competent authority’s normal office
hours.

Information on out-of-hours contacts must be provided in the manner and at the
frequency required by FSA (normally twice per year). The competent authority must
also proactively advise FSA of any changes to these details at the earliest
opportunity.

24.1.8 Enforcement e-mail addresses

Competent authorities must notify FSA of their dedicated electronic mail address and
notify any changes to these details (see section 2.3.2.3).

24.1.9 Delegation of official controls

Competent authorities responsible for the delegation of specific tasks to independent
third parties (control bodies)'® must provide FSA with details of the control body and
the tasks delegated to it.

242 Liaison with other Member States — Administrative Assistance
Cooperation (ACC)

The FSA is the designated liaison body for the purposes of Article 35 of Regulation
882/2004 and, as such, is responsible for assisting and co-ordinating communication
between competent authorities and the transmission and reception of requests for
assistance. However, this does not preclude direct contacts, exchange of
information or co-operation between the staff of food control authorities in different
Member States.

Trans-border matters that may have policy implications, matters relating to
outbreaks of foodborne illness and matters connected with food hazards are dealt
with by the FSA. Competent authorities must therefore notify FSA of all such matters
at the earliest opportunity.

Detailed provisions on administrative assistance and co-operation with other Member
States are set out in Articles 34 to 40 of Regulation 882/2004.

15 As defined in Article 2(5) of Regulation 882/2004
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2421

Definitions of trans-border issues

Trans-border matters fall into three broad categories:

2422

24.2.3

2424

trans-border matters that need to be referred directly to FSA;
trans-border matters reported to FSA after liaison has taken place;
routine liaison between competent authorities and competent
authorities in other Member States.

A. Trans-border matters to be referred directly to FSA

the identification of foods which appear to pose a risk to public health or
safety;

enquiries about a particular product which has been examined and the
microbiological condition of which gives cause for concern;

the identification of foods which relate to previously identified food
warnings, frauds or hazards;

cases where malicious tampering of food is suspected;

circumstances in which food products have been removed from the UK
market with or without the agreement of the retailer or supplier;

cases in which the authorised officer suspects that other significant
national or EC policy matters are an issue, including imported food
official controls;

where repeated non-compliance has been identified in connection with
different batches, lots or consignments from the same source.

B. Trans-border matters reported to FSA after liaison has
taken place

any issue when, after investigation, liaison or inquiry, it appears that
circumstances set out in 2.4.2.2 above apply;

cases involving enforcement authorities in other Member States where
there is undue delay, equivocation or a refusal to undertake action
which appears to be warranted,;

circumstances in which it appears that elements of the national food
law of one Member State conflicts with that of another;

any issue listed for information which, after investigation, liaison or
enquiry, appears to have such implications or is of such a serious
nature that FSA must be informed of it.

C. Routine liaison between local competent authorities of Member
States

Competent authorities must only deal directly with “For Information” matters. Other
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issues requiring action must be referred without delay to FSA. Competent
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authorities must seek advice from FSA if there is doubt as to the appropriate
procedure for dealing with a particular trans-border matter.

Matters of routine liaison between local competent authorities of Member
States under Category C include:

e enquiries about a particular product which has been analysed and found
to have no food safety implications;

e enquiries about a product label or description which appears to be in
breach of requirements;

e enquiries about sampling records, company history or control systems
likely to support legal action;

e enquiries to establish the integrity of documents, problem source and to
avoid duplicating sampling or inspections;

e enquiries into the particular circumstances surrounding the rejection of,
or cause for enforcement action relating to, a specific UK food product;
and

e notification of other faults and infringements unlikely to require UK
action, but which are for note or action by the authority in another
Member State.

2.4.3 Enquiries to other Member States

Competent authorities must address enquiries about food law enforcement issues in
other Member States to the appropriate liaison body or authority in the Member
State concerned via FSA. Competent Authorities should notify the FSA using the
form found online at https://www.food.gov.uk/enforcement/enforcework/report. FSA
can identify the liaison body or authority if necessary in the relevant Member State.

Regulation (EC) 882/2004 requires Member States to provide each other with
administrative assistance, to cooperate and to exchange information in order to
ensure that cross-border instances of food and feed law non-compliance are
effectively pursued.

The Commission has the obligation to coordinate the action undertaken by Member
States where instances of non-compliance are widespread or recurrent, or where
Member States fail to agree on how to address non-compliance. The Administrative
Assistance and Cooperation system (AAC) is an IT system which was created to
enable the competent authorities designated in each Member State and the EEA to
fulfil this obligation.

This system works in a similar way to RASFF but will be for non-safety related non-
compliance including food fraud issues.

For non-compliance and food fraud related issues competent authorities need to
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notify the FSA’s Consumer Protection Team.

Competent authorities must carry out a full investigation prior to referring a matter
to FSA with full supporting documentation.

24.3.1 Enquiries from other Member States

Competent authorities must comply with any reasonable request for information or
administrative assistance from another competent authority, food control body, another
Member State (or FSA. In doing so they must take the following action:

e acknowledge receipt of the request and advise the originating party that
it is being dealt with;

e investigate if necessary;

e take appropriate enforcement action if necessary;

e inform the originating party of the results of any enquiries, inspections,
or other enforcement action, either directly or through FSA;

e ensure that responses to requests are open, helpful and provided
without undue delay; and

e keep the originating party updated on progress when action is ongoing
and the outcome will not be known for some time.

Any request for information which, after investigation, liaison or enquiry, appears to be
of a serious nature, must be referred to FSA.

2.4.3.2 Disclosure of Information to Member States

Article 7 of Regulation 882/2004 sets out the general requirements in respect of
transparency and confidentiality. Detailed provisions on administrative assistance and
co-operation with other Member States are set out in Articles 34 to 38 of Regulation
882/2004.

Article 34 stipulates that Articles 35 to 40 of that Regulation, which deal with
administrative assistance and co-operation between Member States and
coordinated by the Commission “shall not prejudice national rules applicable to the
release of documents which are the object of, or are related to, court proceedings,
or rules aimed at the protection of natural or legal persons’ commercial interests”.

Competent authorities must therefore ensure that any release of information is
compatible with national legislation including that relating to Data Protection
and Freedom of Information (see relevant section of the Practice Guidance

(ND).
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2433 Communication with Food Standards Scotland

A new food body in Scotland, Food Standards Scotland (FSS), was established on 1st
April 2015 and a Memorandum of Understanding is in place to ensure liaison
arrangements continue to deliver a coordinated incident handling response across
Scotland, England, Northern Ireland and Wales.
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Chapter 3 — Administration

3.1 Requirements to deliver official controls
3.1.1 Conflicts of interest

This section deals with issues to be considered in ensuring that competent authorities
and their authorised officers are impartial and free from conflicts of interest.

3111 Avoidance of conflict of interest

In accordance with the requirements of Article 4(2)(b) of Regulation 882/2004
staff carrying out official controls must be free from any conflict of interest.

Competent authorities must ensure that their officers are aware of the potential
conflicts of interest that can sometimes arise in an enforcement situation through
the promotion of the competent authority’s services.

Officers must not provide their own services, e.g. training, in their own time within
the area of the competent authority that employs them.

Competent authorities must ensure that potential or actual conflicts of interest do
not arise as a result, Home or Originating Authority responsibilities and contracting-
out services for enforcement purposes.

Competent authorities and their officers must avoid the exclusive promotion of the
competent authority’s services if other providers of those services exist in the area
or the services are offered there by a different organisation from outside the area.

Where services such as advice or training are provided, there must be clear and
transparent separation between the provision of those services and the Competent
Authority’s regulatory functions.

Where a competent authority delegates enforcement to an independent third party
(control body) as per Article 2(5) of Regulation 882/2004 then the competent authority
must obtain proof that the control body is impartial and free from any conflict of interest
as regards the tasks delegated to it.

3.1.1.2 Enforcement within competent authority-run establishments

The competent authority’s food law enforcement policy (see section 5.1.1) must
detail the competent authority’s arrangements for ensuring compliance with food
law in establishments where the competent authority is itself the food business
operator, and the steps that must be taken to ensure enforcement decisions are
free from any conflict of interest.
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Where any serious breach of food law is detected in such an establishment
then these must be brought to the attention of the Chief Executive without
delay.

Contract caterers that operate within competent authority establishments should be
assessed in accordance with section 5.6 and the intervention frequency
determined accordingly.

3.1.2 Powers of entry

3.1.2.1 Powers of entry under The Food Hygiene Regulations (Northern
Ireland) 2006

The powers of entry under regulation 14 of The Food Hygiene Regulations
(Northern Ireland) 2006 may be used in relation to Crown premises.

The Food Hygiene Regulations (Northern Ireland) 2006 do not contain the specific
exemptions for certain members of the Royal Family or certain Royal residences
afforded by The Food Safety (Northern Ireland) Order 1991 (see 3.1.2.2).
Competent authorities must use discretion when exercising their powers in respect
of Crown premises.

In practice, competent authorities must adopt the same approach to the
enforcement of The Food Hygiene Regulations (Northern Ireland) 2006 in respect of
Crown premises as they do in respect of The Food Safety (Northern Ireland) Order
1991.

Competent authorities must deal with food safety and food hygiene matters under
The Food Hygiene Regulations (Northern Ireland) 2006; this includes those who
handle food for sale or supply food, by virtue of recital (9) and Article 1(2) of
Regulation 852/2004, fall outside the scope of that Regulation but remain subject to
the provisions of Regulation 178/2002. An example would be enforcement action in
respect of a one-off event, such as a wedding reception that resulted in an
outbreak of food poisoning i.e. the sale or supply of unsafe food in contravention of
Article 14(1) of Regulation 178/2002.

3.1.2.2 Powers of entry under The Food Safety (Northern Ireland) Order
1991

Competent authorities should deal with food standards matters under The Food
Safety (Northern Ireland) Order 1991. This again includes those who handle food for
sale or supply food, by virtue of recital (9) and Article 1(2) of Regulation 852/2004,
fall outside the scope of that Regulation but remain subject to the provisions of
Regulation 178/2002.

The powers of entry under Article 33 of The Food Safety (Northern Ireland) Order
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1991 may be used in respect of food standards issues, in relation to Crown premises
(subject to exemptions for certain members of the Royal Family and certain Royal
residences). However, a national security certificate may have been issued by a
Secretary of State certifying that powers of entry under The Food Safety (Northern
Ireland) Order 1991 cannot be exercised. If an authorised officer seeks entry to
Crown premises and is informed that such a certificate has been issued, the officer
is entitled to see the certificate or a copy of it.

3.1.2.3 Powers of entry under The Official Feed and Food Controls
Regulations (Northern Ireland) 2009

The powers of entry under regulation 37 of The Official Feed and Food Control

Regulations (Northern Ireland) 2009 may be used by authorised officers for the

purpose of ascertaining whether there has been any contravention of the import
provisions of these Regulations in relation to food.

3.1.24 Powers of entry under The Trade in Animals and Related Products
Regulations (Northern Ireland) 2011

The powers of entry under regulation 33 of The Trade in Animals and Related Products
Regulations (Northern Ireland) 2011'® may be used by authorised officers for the
purpose of enforcing these Regulations; and in these Regulations “premises” includes
any place, vehicle, trailer, container, stall, moveable structure, ship or aircraft.

3.1.25 Operating in another area

A competent authority must normally deal with matters arising within its area of
jurisdiction, but can inspect business establishments in other competent authority
areas to obtain evidence of contraventions in their competent authority areas.
When exercising these powers, authorised officers must liaise with the relevant
competent authority for the area they are visiting, in advance wherever possible.
This applies whether or not the business being visited is a food business. If it is not

possible to give prior notice to the competent authority in which the business is
located, for example in an emergency or out of hours, the competent authority must
be notified as soon as practicable thereafter.

Authorised officers exercising these powers must not give advice to a food
business or recommend changes to systems or procedures. Such matters must be
passed to the competent authority for the area for appropriate action.

Authorised officers exercising powers of entry in food businesses outside their
own area must not exercise any enforcement powers other than those associated
with their powers of entry, which include the taking of samples in connection with
the investigation of suspected offences within their own area. Other enforcement

16 http://www.leqgislation.gov.uk/nisr/2011/438/contents/made
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powers, which include the seizure or detention of food, must only be exercised by
authorised officers of the competent authority in which the business is located.

3.1.2.6 Powers of search and seizure under Police and Criminal Evidence
(Northern Ireland) Order 1989 (PACE) and Human Rights Act 1998

The right to privacy and respect for personal property are key principles of the
Human Rights Act 1998%.

Powers of entry, search and seizure must be fully and clearly justified before use
because they may significantly interfere with the occupier’s privacy. Officers must
consider if the necessary objectives can be met by less intrusive means.

Article 33(5) of The Food Safety (Northern Ireland) Order 1991 and regulation 14(5) of
The Food Hygiene Regulations (Northern Ireland) 2006 permit an authorised officer to
take with them such other persons as they consider necessary. This would include, for
example, any suitably qualified or skilled person, or an expert in a particular field
whose presence is needed to help accurately identify the material sought or to advise
where certain evidence is most likely to be found and how it must be dealt with. These
provisions do not confer on the accompanying person any of the powers of an
authorised officer but they do give that person the right to be on the premises during
the time the authorized officer is present without the occupier’s permission.

However, Article 33 (7) of The Food Safety (Northern Ireland) Order 1991 and
regulation 14(7) of The Food Hygiene Regulations (Northern Ireland) 2006 says an
officer may ‘seize and detain any records which he has reason to believe may be
required as evidence in proceedings’

In all cases authorised officers must:

e exercise their powers courteously and with respect for persons and
property; and

e in circumstances where a warrant has been obtained and is appropriate,
only use reasonable force when this is considered necessary and
proportionate to the circumstances.

3.1.27 Use of PACE Code B notices

There is no obligation on authorised officers to routinely issue a PACE Code B notice
when undertaking their statutory duties in a food establishment to verify compliance
with food law.

A PACE Code B notice should be used in those circumstances where officers are

17 http://www.legislation.gov.uk/ukpga/1998/42/contents
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carrying out a directed search. A directed search can be defined as looking for
something predetermined as relevant to a suspected or alleged offence.

It may be appropriate as part of an ongoing investigation for example in response to a
complaint where evidence of suspected offences may already exist. Ultimately a
decision to serve a PACE Code B notice will depend on the individual circumstance of
the matter under investigation. Officers should seek further guidance from their
competent authority’s own legal counsel if further clarification is needed.

3.1.2.8 Powers of entry and Interventions at Crown establishments

For the purposes of obtaining entry, Crown premises fall broadly into three
categories, although premises may move from one category to another between
inspections.

Group 1 - includes premises situated on Crown land where there are normally no
security implications, e.g. restaurants in museums or forest or country parks. These
premises must be treated like any other food business.

Group 1 premises must normally be visited without prior arrangement.

Group 2 - includes premises with controlled entry but normally minimal security
implications. Most government and police premises fall within this category. They
are similar to many private businesses with security systems.

First visits to Group 2 premises must be by prior arrangement. Future visits may be
unannounced, but arrangements for subsequent visits must be agreed at the first
inspection and confirmed in writing.

Group 3 - includes premises where unannounced entry is not possible because of
security implications and/or for the personal safety of the authorised officer, e.g.
HM Forces, defence and national security establishments, prisons and remand
centres, and parts of police premises that accommodate prisoners.

Group 3 premises must always be visited by prior arrangement with the
appropriate contact at the establishment concerned, e.g. the defence
establishment security officer, the commanding officer or nominated representative
of an HM Forces establishment, the Governor of a prison service establishment, or
the officer in charge of police premises. This will enable the authorised officer to
obtain entry without undue delay. The contact may be reminded of the power of
entry if an authorised officer considers that the suggested appointment is too far in
advance.

Authorised officers who have not been security cleared will be subject to visitor
control procedures and escorted at all times. Officers must carry an identity card

Page | 35



Food Law Code of Practice (Northern Ireland) — February

that incorporates their photograph.

Authorised officers must bear in mind that there may be times when it will not be
possible for an inspection to take place or continue in Group 3 premises. Any such
reasonable restriction must not be regarded as obstruction.

The authorised officer's name, date of birth, card or pass number (if any) and the
registration number of the officer’'s motor vehicle must be given in advance of a
visit to Group 3 premises, if required.

If the competent authority is in doubt as to how to classify particular premises to
which this section applies, they must be treated as Group 3 premises and
reviewed at a later stage, if necessary.

An incident such as a food poisoning outbreak may require an authorised officer to
visit premises at short notice even though prior notice would normally be required. A
telephone notification that the officer is on the way is essential in Group 3 premises,
and may save time in gaining entry to Group 2 premises. It is not normally
necessary in such circumstances to give more than the briefest notice of such a
visit.

Authorised officers must be aware of matters of confidentiality when visiting
those parts of premises that accommodate prisoners. Such matters may be
discussed when the visit is arranged.

Inspections must be confined to areas used by the food business or where
records relating to it are held, unless the visit is connected with the investigation of
an outbreak of foodborne illness and it is necessary, as part of the investigation, to
inspect other areas.

Military activities must not be impeded or interrupted by a visit.

Authorised officers must conform to the security requirements of the
establishment concerned, including baggage inspections and identity checks.

3.2 Registration of food business establishments
3.2.1 What is a food business establishment?

Under Article 2(c) of Regulation (EC) 852/2004, ‘establishment’ means any unit of a
food business. A ‘food business’ as defined in Regulation 178/2002 on general food
law means any undertaking, whether for profit or not and whether public or private,
carrying out any of the activities related to any stage of production, processing and
distribution of food. EU rules apply only to such ‘undertakings’, which involve a certain
degree of organisation and a certain continuity of food activities.
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3.2.2 Who is a food business operator?

A food business operator as defined by Regulation 178/2002 is the natural or legal
person responsible for ensuring that the requirements of food law are met within the
food business under their control (this includes businesses who sell online and food
brokers).

3.2.3 Requirement to register a food business establishment

Under Article 6(2) of Regulation 852/2004, food business operators must register the
establishment(s) under their control with the appropriate competent authority via the
channels described in section 3.2.8.3.

3.24 Exemptions from registration

Establishments which undertake food activities which do not require a certain degree
of organisation and a continuity of activities do not meet the definition of a food
business establishment and therefore fall outside the scope of Regulation 852/2004.
Such establishments are exempt from registration requirements but do, however,
remain subject to the provisions of the Food Safety Act 1990 and Regulation (EC)
178/2002.

Article 4(1)(b) of Regulation (EC) 853/2004 stipulates that food establishments that are
subject to approval under Regulation (EC) 853/2004 are not required to also register
with the food authority under Regulation (EC) 852/2004 (see section 3.3 on
establishments subject to approval).

Both Recital 9 and Article 1(2) of Regulation (EC) 852/2004 set out the circumstances
under which the Regulation, and hence the requirement to register under Article 6(2),
would not apply, namely:
e Primary production for private domestic use;
e The domestic preparation, handling or storage of food for private domestic
consumption;
e The direct supply, by the producer, of small quantities of primary products to the
final consumer or to local retail establishments directly supplying the final
consumer.

3.241 Movable food establishments

The following sections refer to food establishments which move between fixed
locations and usually via scheduled routes.

Although ocean-going ships, aircraft, trains and long-distance coaches are subject to
the provisions of Regulation (EC) 852/2004; their movable nature generally means that
there is little practical value in the registration of individual vehicles with UK Competent
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Authorities, as they are not always present in the same area of jurisdiction.

The following sections outline the arrangements for registration of movable
establishments:

3.24.2 Ships and vessels

Food business operators must register vessels under their control which meet the
definition of a food business establishment (section 3.2.1) unless they require approval
(i.e. freezer and factory vessels). This includes vessels which are permanently moored
in the UK (floating restaurants), vessels which are engaged for the purposes of the
distribution of food, and passenger vessels which ply their trade on inland water ways
and travel the same routes, never leaving territorial waters e.g. cross channel ferries,
river ferries and pleasure craft. If the vessel routinely calls at more than one UK port,
the ‘registering authority’ should usually be the Port Health Authority where the vessel
has its ‘home port’ as a registered vessel with the Maritime and Coastguard Agency
(MCA).

3.24.3 Aircraft

Airlines and in-flight caterers that are food businesses should register with the most
appropriate competent authority. This is usually the competent authority within which
company policy and management decisions on food safety are made.

3.24.4 Trains and coaches

Train and coach operating companies that are food businesses should register with the
most appropriate competent authority. This is usually the competent authority within
which company policy and management decisions on food safety are made.

3.245 Markets

In the case of vehicles and stalls (whether or not these facilities are provided by the
market controller) used for transporting, preparing or selling of food to consumers
within the area of a market, the food business operator should register the
establishment with the competent authority in which their food stocks are ordinarily
stored.

3.25 Mobile food establishments

The following sections refer to food establishments that have the mobility to trade
in more than one location, other than those other moveable food establishments
described in section 3.2.5.

Mobile food establishments should be registered by the food business operator with
the competent authority within which the establishment is ordinarily kept or returns
to between trading and is referred to in the following sections as the ‘registering
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competent authority’.

3.25.1 Mobile food businesses with multiple establishments

Where a food business operates more than one mobile establishment, each individual
mobile establishment should be separately registered.

3.25.2 Competent authority responsibilities

Where a mobile establishment is trading outside the registering competent authority’s
area, the inspecting competent authority should seek up to date information regarding
the establishment to ascertain whether an intervention is due. If there are evident food
safety issues that require immediate attention the inspecting competent authority
should take advice from the registering competent authority as to whether an
intervention is required and if so, the type of intervention that may be appropriate e.g.
full inspection, partial inspection, or revisit.

3.25.3 Intervention rating of mobile establishments

Competent authorities should carry out the section 5.6 intervention rating for mobile

establishments registered with them when due, based on their own inspection and a
consideration of information provided by inspecting competent authorities where an

appropriate intervention (inspection, partial inspection or audit) has taken place. The
intervention rating by the registering authority should result from an intervention that
has taken place at a time when the business is in operation.

3.254 Access to Information

Inspecting competent authorities should ensure their management information systems
(database) are updated within 14 days of an intervention or sooner depending on the
nature and severity of any contraventions identified. Once updated, this information will
be available to view by all competent authorities

3.2.6 Other types of establishments

Food activities which meet the definition of a ‘food business’, in section 3.2.1, must be
registered as a food business establishment. This may include, for example, food
businesses which offer their goods for sale via the internet, food brokers, and those
which operate out of domestic premises, such as home caterers and bed and
breakfasts (B&BS).

3.2.7 Registration process
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3.2.7.1 Application

Under Article 31(1)(a) of Regulation 882/2004 the competent authority is required to
establish procedures for food business operators to follow when applying for the
registration of their establishments. The following sections set out these procedures.

3.2.7.2 Timeframe for registration

Competent authorities should advise food business operators to submit a registration
of a food establishment at least 28 days before the business starts trading or the food
operations commence.

3.2.7.3 Channels of registration

Food business operators must register each establishment under their control. On-
line registration is the preferred method for registering a food business
establishment and this service can be accessed via (link to be inserted) or through
the competent authority’s website. Competent authorities are encouraged to help
those food business operators requiring support to complete registration on-line or if
necessary make available and accept, a paper version should this be required.

A model application form for the paper registration of a food business establishment
can be found in the Food Law Practice Guidance.

3.2.74 Action on receipt of a completed registration form

Competent authorities will be notified by email when an online registration has been
submitted. This notification will include the date when the food establishment
intends to first start trading.

Registration data submitted through the on-line service will be forwarded to the
competent authority for processing into their management information system
(database). This will inform their register of food business establishments. (see
3.2.8.,5and 3.3.23)

If there is any information received on the registration form that is not relevant to
the receiving competent authority they should refer the registration to the relevant
competent authority for processing without delay.

Information obtained via a paper registration form should be retained by the
competent authority (electronic or otherwise).

On receipt of a completed registration, competent authorities should have regard to
Section 5.2.2 with respect to carrying out any inspection if required.
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3.2.7.5 Competent authority records

Article 31(1)(b) of Regulation 882/2004 requires the appropriate competent authority
to draw up and keep up to date a list of food establishments that have been
registered. The up to date list should only include those registered food
establishments currently operational and subject to official controls by the
competent authority.

Where a list of registered food establishments exists for other purposes, this list
may be used by the competent authority in order to comply with this legislative
requirement.

Competent authorities must keep an up-to-date list of food business
establishments registered with them. The list should contain the following
information about each food business and should be consistent with the
information held in the competent authority’s database:

e name of the food establishment;
e address of the food establishment; and
e nature of the food business.

3.2.7.6 Data Storage and transfer

Competent authorities must ensure any information or data they hold, relevant to a
food establishment, is stored in a manner and format specified by the FSA that enables
this to be transferred to the FSA as the central competent authority. The competent
authority must ensure that it uses good data practices to maintain data quality. The
detail of the data standard specified by the FSA can be found in the Food Law Practice
Guidance.

3.2.7.7 Acknowledgement of registration

Competent authorities should acknowledge receipt of a submitted food business
registration and confirm the food business registration number for the establishment
when available.

The confirmation of registration will include a reminder to the food business operator to
advise the competent authority of any subsequent changes to the business, in
accordance with Article 6(2) of Regulation (EC) 852/2004.

3.2.8 Changes to food establishment operations

Under Article 6(2) of Regulation 852/2004, food business operators must ensure
that the appropriate competent authority always has up-to-date information on their
food establishment(s) and must notify their registering competent authority of any
significant changes to the operation.
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Significant changes are considered to include changes in or ceasing of the food
activities and changes to the details previously supplied

On receipt of a notification of change of activities, if appropriate the competent
authorities should up- date any records on file relating to that particular
establishment.

3.2.10 Changes to food business operator

Food business operators must ensure that in addition to notifying the registering
competent authority of any significant changes to the operation, as outlined at 3.2.9.
above, that they advise where there is a change of ownership or they cease trading.
Competent authorities must ensure their management information systems
(databases) are updated upon receipt of a notification of a change to a food
establishment operation or food business operator.

3.3 Food business establishments subject to approval

This section relates to establishments subject to approval under Regulation 853/2004.

When is approval required?

Regulation 853/2004 requires that food business establishments handling food of
animal origin that fall under the categories for which Annex Il lays down requirements
must, with some limited exceptions, be approved by the competent authority.
Compliance with relevant requirements of Regulation 853/2004 is required in addition
to full compliance with Regulation 852/2004 and other relevant legislation. Registration
under Article 6(2) of Regulation 852/2004 is not required for establishments that are
subject to approval.

Division of responsibilities between competent authorities (district
councils) and central competent authority (FSA)

Responsibility rests with the competent authority for the approval of, and enforcement
in relation to, standalone establishments subject to approval under Regulation
853/2004 in respect of which control does not fall to an official veterinarian. These
“product-specific” establishments will be producing any, or any combination, of the
following: minced meat, meat preparations, mechanically separated meat, meat
products, live bivalve molluscs, fishery products, dairy products, egg products, frogs
legs and snails, edible co-products (including rendered animal fats and greaves,
treated stomachs, bladders, and intestines, gelatine and collagen), and will include
certain re-wrapping/re-packing establishments, cold stores and some wholesale
markets.
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District Councils are also responsible for the enforcement and authorisation of
standalone collection centres and tanneries supplying raw material for the
production of gelatine or collagen intended for human consumption. These are the
collection centres that are not co-located with slaughterhouses, cutting plants or
approved game handling establishments.

In establishments, subject to approval under Regulation 853/2004 where control
falls to an official veterinarian, which also produce food of animal origin (excluding
minced meat, meat preparations and mechanically separated meat) referred to as
integrated establishments, district councils are responsible for enforcement in
relation to those parts of the establishment in which the above food of animal origin
are produced. In these establishments district councils are also responsible for
recommending approval in respect of these activities, to the central competent
authority (FSA).

The central competent authority (FSA), through the Department of Agriculture,
Environment, and Rural Affairs for Northern Ireland (Veterinary Service-Veterinary
Public Health Trade Programme) DAERA (VS-VPHTP), is responsible for the
enforcement of establishments once approved under Regulation 853/2004 where
control falls to an official veterinarian in accordance with Article 4(7) of Regulation
(EC) No 854/20048 (Regulation 854/2004).

Such establishments include slaughterhouses, game handling establishments,
cutting plants, cold stores integrated with these establishments and such
establishments in which any combination of minced meat, meat preparations
and mechanically separated meat, are also produced.

DARD (VS-VPHP) will on behalf of the central competent authority (FSA) execute
and enforce the relevant provisions of the Hygiene Regulations in respect of
collection centres and tanneries supplying raw material for the production of gelatine
and collagen intended for human consumption where collection centres are
integrated with slaughterhouses, cutting plants and approved game handling
establishments .

Responsibility rests with the central competent authority, through DAERA Agri
Food Inspection Branch (AfIB) for enforcement in raw milk processing
establishments and egg packing establishments subject to approval under
Regulation 853/2004.

The FSA carries out the approval of establishments where DAERA (on behalf of

the FSA ) is responsible for enforcement.

The central competent authority, through DAERA (AfIB) is also responsible for
enforcement in relation to the matters regulated by Schedule 6 of The Food
Hygiene Regulations (Northern Ireland) 2006, in so far as it applies in relation to raw
cows’ milk intended for direct human consumption.

18 Regulation (EC) No. 854/2004 laying down specific rules for the organisation of official controls on
products of animal origin intended for human consumption. Official Journal L139, 30.4.2004, p206-320
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Where a food business is carrying out any activity that is subject to approval
under Regulation 853/2004 (including those normally approved by FSA) without
the required conditional or full approval, an offence is committed and enforcement
action is the responsibility of the District Council.

Exemptions from approval

On receipt of an application for approval or when providing advice to FBOs, District
Councils will need to consider whether the activities proposed require approval, or
whether the FBO may be exempt from approval. If the activities require approval
District Councils must make an on-site visit. Further details are in the FSA document:
Approval of establishments — Guidance for local authority authorised officers.

3.3.3.1 Direct supply of small quantities of primary products; Regulation
853/2004, Article 1(3)(c), (d) and (e)

See the FSA document: Approval of establishments — Guidance for local authority
authorised officers.

3.3.3.2 Retail exemption; Regulation 853/2004, Article 1(5)(b)(ii)

See the FSA document: Approval of establishments — Guidance for local authority
authorised officers

3.3.3.3 Food containing both products of plant origin and processed
products of animal origin (composite products); Regulation
853/2004, Article 1(2)

See the FSA document: Approval of establishments — Guidance for local authority
authorised officers.

District Councils must be aware that establishments which are exempt from approval
because they assemble, manufacture or handle composite products must
demonstrate that POAO used to make the composite products were produced and
handled in accordance with the specific requirements in Regulation (EC) 853/2004
as well as the requirements in Regulation (EC) 852/2004. This is specified in Article
1(2) of Regulation (EC) 853/2004.
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3.3.3.4 Collection centres and tanneries supplying raw material for the
production of gelatine or collagen intended for human
consumption

Collection centres and tanneries may supply raw material for the production of gelatine
and collagen intended for human consumption. They are not subject to the
requirements of Regulation 852/2004, nor are they subject to approval under
Regulation 853/2004. They will, however, need to be specifically authorised in
accordance with Annex Ill, Section XIV, Chapter | (5) of Regulation 853/2004 (gelatine)
and Section XV, Chapter | (5) of Regulation 853/2004 (collagen), and must also meet
the other requirements of Annex lll, Section XIV (gelatine) and Annex Ill, Section XV
(collagen) of Regulation 853/2004.

3.34 Model approval form

Article 31(2) (a) of Regulation 882/2004 obliges competent authorities to establish
procedures for food business operators to follow when applying for the approval of
their establishments in accordance with Regulation 853/2004. Procedures for
handling applications for approval are set out in section 3.3.6 onwards. Competent
authorities must ensure that they, and food business operators, follow these
procedures as appropriate. Any deviations from these procedures must be
recorded and retained by the competent authority and must, where possible, be
agreed with the competent authority beforehand.

A series of template forms is also provided in the Practice Guidance (NI) to assist
competent authorities in the administration of approvals. Whilst the content of these
documents must be regarded as the minimum required, competent authorities
could adapt them as necessary to meet local requirements.

FBO Applications for approval

Under the Provision of Services Regulations 2009, competent authorities must have
an electronic means for food business operators to seek approval for food
establishments. Applications for approval may be electronically completed and
submitted to the relevant competent authority online using the Gov.uk website

(www.gov.uk).
Action required following receipt of an approval form

Applications for approval of establishments must only be accepted from food
business operators that intend to engage in activities for which approval would
be required in accordance with Regulation 853/2004.

In considering applications for approval competent authorities must ensure that
they fully consider any exemption that may be available to the applicant afforded by

Article 1 and 4 of Regulation 853/2004.
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Following receipt of an application form for an establishment that requires approval,
the LA must make an on-site visit to verify whether the FBO complies with the
relevant legal requirements and therefore whether approval or conditional approval
can be granted. See the document: Approval of establishments - Guidance for local
authority authorised officers for more information.

Handling

Competent authorities must ensure that the food business operator supplies all
relevant information before an application for approval is determined. This information
should be obtained from the food business operator in documentation supplied with the
application or during the subsequent on-site visit to the establishment as required by
Article 31(2) (b) of Regulation 882/2004 (see section 3.3.8). It is a matter for the
competent authority to decide at which stage of the application this information must be
provided.

Applications for approval of establishments must only be accepted from food business
operators that intend to engage in activities for which approval would be required in
accordance with Regulation (EC) 853/2004. Under no circumstances must approval be
granted to an establishment which would not be subject be approval under Regulation
(EC) 853/2004.

Timeframe for approval

Any application for approval from a food business operator must be dealt with
promptly. In order to ensure consistency, competent authorities must ask food
business operators to submit applications for approval in the appropriate format as set
out in the Practice Guidance (NI).

Determination of approval

Before reaching a decision on an application for approval, the competent
authority must ensure that an on-site visit is made in accordance with Article
31(2) (b) of Regulation 882/2004.

This must take the form of an inspection of the establishment (see section 5.2.2),
to verify that, where necessary, all systems, procedures and documentation meet
the relevant requirements of Regulation 852/2004 and Regulation 853/2004.

The inspection must be conducted in accordance with, and cover, all aspects of the
relevant inspection form for the business concerned, and consider all issues
identified by Regulation 853/2004, as requiring competent authority consent. As
per
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3.3.10

3.3.11

3.3.12

Article 31(2) of Regulation 882/2004 all the requirements of food law relevant to that
business must be met prior to full approval being granted.

More than one type of product

When considering an application for the approval of an establishment, competent
authorities must take into consideration all activities carried out in the
establishment.

There will be establishments where two or more products of animal origin subject
to requirements of Regulation 853/2004 are applicable, e.g. an establishment
producing both meat products and fishery products. In such cases the relevant
provisions will apply to areas of the establishment where each type of product is
produced. All relevant provisions of the Regulation will apply to those areas of the
establishment where facilities are shared.

Conditional approval

Article 31(2) (d) of Regulation 882/2004 permits the granting of conditional
approval to an establishment, following an onsite visit, which does not fully comply
with the requirements of food law, but only if the establishment meets all the
infrastructure and equipment requirements (see the Practice Guidance (NI)).

Competent authorities must bear in mind that a food business operator can only
make an application for the approval of establishments under their control; the
decision whether or not to grant conditional approval to an establishment which
does not fully comply rests with the competent authority. Professional judgement
must be used in deciding whether it would be appropriate to grant conditional
approval, on a case by case basis.

If conditional approval is granted, a further visit must be carried out within three
months of the conditional approval being granted in accordance with Article 31(2)
(d) of Regulation 882/2004.

This visit should be an inspection (section 5.2.2). In appropriate circumstances as
set out in Article 31(2) (d) of Regulation 882/2004, conditional approval may be
extended, but this is restricted to a maximum of six months from the date of the initial
granting of conditional approval. Professional judgement must be used in deciding
whether it would be appropriate to extend conditional approval on a case by case
basis. However in no circumstances should conditional approval be extended to
more than six months.

Full approval

A competent authority may grant full approval if within three months, or within
six months where conditional approval has been extended as described in
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section 3.3.11 they are satisfied that the food business operator meets all of the
relevant requirements in food law including the product specific requirements in
Regulation 853/2004 and the establishment has been observed in operation.. As
set out in Article 31(2) (d) of Regulation 882/2004 this must be determined at a
new official control visit at the establishment.

3.3.13 Refusal of approval

If an establishment does not fully meet the requirements of Regulation 853/2004,
the competent authority must consider whether conditional approval is appropriate
in the circumstances.

When a competent authority has decided to refuse an application for approval, it
must notify the applicant in writing of the decision at the earliest opportunity. The
competent authority must also give the reasons for refusal in writing, the matters
necessary to satisfy the requirements of the Regulation, and make it clear that
activities requiring approval must not be undertaken unless approval or
conditional approval is granted. Such notification must also make the food
business operator aware of their right of appeal against the decision, and provide
the address of the court where such an appeal may be made.

Competent authorities must bear in mind that the food business operator has the
right to appeal to a relevant court against the decision to withdraw or suspend an
approval or conditional approval. Rights of appeal are subject to The Official Feed
and Food Controls Regulations (Northern Ireland) 2009. From the date on which
the notice of the decision is served on the relevant person the establishment cannot
continue operating whilst the appeal is being determined.

3.3.14 Approval number/identification mark (See also relevant section of
the Practice Guidance (NI))

A competent authority must give an approval number to each food business
establishment it approves, or conditionally approves, in accordance with Article 3(3)
of Regulation 854/2004. This approval number must be a three digit number unique
to that competent authority. The approval number should form part of an approval
code consisting of the competent authority’s two-letter code followed by the
approval number.

The approval code must be incorporated into an identification mark which
approved establishments are required to apply to their products, as appropriate
(see 3.3.15). The requirements for the form of the identification mark are set out in
Annex Il, Section | A, B and C of Regulation 853/2004.
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3.3.15 Identification marking of food to which Regulation 853/2004 does
not apply

Competent authorities must bear in mind that Annex Il, Section 1, B 7 of Regulation
853/2004 stipulates that if an establishment manufactures both food to which
Regulation 853/2004 applies and food to which it does not, the food business operator
can apply the same identification mark to both types of food.

3.3.16 Notification

Once approval, or conditional approval, has been granted, the competent authority
must notify the applicant in writing, of the nature and scope of the approval and
any conditions or limitations that apply and the approval code.

When full approval is granted following conditional approval, the competent
authority must notify the food business operator in writing. Such a notification must
also include details of the nature and scope of the approval any conditions or
limitations that apply, and confirmation that the approval code allocated to the
establishment can continue to be used.

The competent authority must retain a copy of the above notifications on the
relevant establishment file and ensure that FSA is notified of the approval in
accordance with section 2.4.1.2.

3.3.17 Change of activities,FBO/ownership or details

Article 6(2) of Regulation 852/2004 requires food business operators to ensure the
relevant competent authority always has up-to-date information on establishments
including significant changes in activities and closures of establishments.
However, where this does not happen and a competent authority becomes aware
of any significant changes in, for example, the ownership, management or
activities of approved establishment, they must carry out an inspection and take
any necessary action.

Where there is a change of food business operator/ownership the approval of an
“‘establishment” applies to both the premises and the business operating at the
premises. An approved establishment cannot change ownership. If a premise used
as an approved establishment changes ownership, the new establishment must be
assessed and granted a new approval before it can operate.

3.3.18 Enforcement in approved establishments

In addition to the enforcement powers detailed in Chapter 6, authorised officers
have other powers available to them under The Official Feed and Food Controls
Regulations (Northern Ireland) 2009, in respect of product-specific establishments,
subject to approval under Regulation 853/2004.
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Powers to withdraw or suspend the approval or conditional approval of an
establishment subject to approval under Regulation 853/2004, are provided
by Article 31(2) (e) of Regulation 882/2004.

Regulation 3(2)/ Schedule 5 of The Official Feed and Food Controls Regulations
(Northern Ireland) 2009 designate competent authorities as competent authorities
for the purposes of Article 31 of Regulation 882/2004.

Competent authorities must bear in mind that the immediate effect of the suspension or
withdrawal of an establishment’s approval is such that the establishment cannot be
used for any activities which would render it subject to approval under Regulation
853/2004, or to place products of animal origin, manufactured in the European Union
on the market.

On the discovery of non-compliance in establishments subject to approval under
Regulation 853/2004, the competent authority must, before considering
suspension or withdrawal, explore other enforcement options to control the food
hazards presented by the establishment without compromising food safety.

Non-compliance must not necessarily be considered sufficient to justify the
immediate suspension or withdrawal of an establishment’s approval or
conditional approval, and a reasonable opportunity to achieve compliance must
be allowed where this is appropriate.

3.3.19 Suspension of approval or conditional approval

Competent authorities must only initiate procedures to suspend an establishment’s
approval or conditional approval if other enforcement options have been considered,
and circumstances exist in accordance with Article 31(2) (e) of Regulation
882/2004.

Competent authorities may request that any guarantee regarding future production
made by a food business operator in accordance with this Article is made in
writing, although competent authorities must be aware that they cannot insist on
this as no requirement exists in law to provide such guarantees in writing.

3.3.20 Withdrawal of approval or conditional approval

Competent authorities must only initiate procedures to withdraw an establishment’s
approval or conditional approval if other enforcement options have been
considered, including suspension of the approval (see section 3.3.18), and if
circumstances exist in accordance with Article 31(2) (e) of Regulation 882/2004.

An establishment’s approval or conditional approval must only be withdrawn in
circumstances where the food business operator is unable to satisfy the competent
authority to the extent that the competent authority has a reasonable expectation

that the identified deficiencies will be rectified, and an acceptable standard will be
Page | 35



Food Law Code of Practice (Northern Ireland) — February

maintained in the future.

3.3.21 Notifications of suspension or withdrawal of approval or
conditional approval

Under Article 54(3)(a) of Regulation 882/2004, the competent authority must notify the
food business operator in writing of its decision to suspend or withdraw an
establishment’s approval or conditional approval. The competent authority must also
give the reasons for the suspension or withdrawal in writing, the matters necessary to
satisfy the requirements of the Regulation, and make it clear that activities requiring
approval cannot be undertaken. Such notification must also make the food business
operator aware of their right of appeal against the decision and provide the address of
the court where such an appeal can be made. Rights of appeal are subject to
regulation 12 of The Official Feed and Food Controls Regulations (Northern Ireland)
20009.

Copies of notifications must be retained on the competent authority’s files. The
competent authority must also notify FSA at: executive.support@food.gov.uk when an
establishment’s approval or conditional approval has been suspended or withdrawn.

3.3.22 Appeals against suspension or withdrawal of approval or
conditional approval

Competent authorities must bear in mind that the FBO has the right to appeal to a
relevant court against the decision to withdraw or suspend an approval or conditional
approval. Rights of appeal are subject to The Official Feed and Food Controls
Regulations (Northern Ireland) 2009. In, from the date on which the notice of the
decision is served on the relevant person the establishment cannot continue operating
whilst the appeal is being determined, irrespective of whether it is a suspension or
withdrawal.

3.3.23 Database of food business establishments

Competent authorities must maintain an up-to-date database of food business
establishments which have been approved or conditionally approved by them.
Competent authorities must liaise as necessary to ensure that information is made
available to all authorities that require it.

34 Access to information

Competent authorities must provide details of relevant food business
establishment records if requested by the Public Health Agency (PHA), FSA or
other similar enforcement or surveillance body to facilitate the investigation of an
outbreak or suspected outbreak of disease, the investigation of a food hazard or
other food- related emergency or criminal investigation. Such requests must be
handled with due regard to Freedom of Information and Data Protection legislation.

Requests for information other than from the above bodies must also be handled
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with due regard to Freedom of Information and Data Protection in connection
with requests for information on registered food business establishments.

3.5 Reports following intervention

The outcome of an official control must always be reported in writing to the
food business operator either at the conclusion of the official control or as soon
as practicable thereafter, even if the outcome was satisfactory. It is acceptable
to communicate the outcome in an electronic format.

Communications between competent authorities and multi-site food
businesses should be in accordance with the Primary or Home Authority
Principle.

Direct communications between competent authorities and multi-site food businesses
should normally be with the head office of the business concerned, unless the
business has given a different address for communications to be sent.

Documents that are left with on-site personnel and those that are sent by electronic
means should also be copied to the relevant head office or other address, unless the
head office indicates otherwise.

35.1 Information requirement

The competent authority’s establishment record files, which could be computer based,
must be updated after each intervention and include:

e information on the size and scale of the business and its customer base;

¢ information on the type of food activities undertaken by the business,
including any special equipment, processes or features;

e copies of any correspondence with the business, including
documentation associated with approvals or authorisations; and

e copies of food sample analysis/examination results;

e a system of flagging for significant issues, including details of any non-
compliance to be reviewed at future interventions; and in respect of
establishments inspected for food hygiene purposes;

e an assessment of the business compliance with procedures based on
HACCP principles where appropriate;

¢ information on hygiene training undertaken by employees; including any
training on the implementation and operation of the food safety
management system;

¢ information as to whether the business imports food and/or is the first
destination inland after import

and in respect of premises inspected for food standards purposes:

e the existence and assessment of any documented quality system
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e details of other businesses that produce or import for the business.

352 Retention of establishment record files

Records relating to interventions must be retained in the establishment file for at least
six years, unless required for longer retention because of litigation or a review by the
Local Government Ombudsman, or required by the document management policy of
the competent authority, or following an instruction by the FSA.

3.5.3 Retention of import documentation

Competent authorities with a point of entry for imported food must ensure that, where
available, information relating to the number and type of food consignments is
maintained together with relevant information on the checks made to determine
compliance with legal requirements. Where information is recorded, the level of
information about food examinations (including examinations undertaken at ETSF) and
deferred examinations must provide consignment traceability and permit effective
internal monitoring.

This information must include any identifying reference for the consignment
examined, country of origin, information on the nature of the food and the checks
carried out and, where any enforcement action or sampling has been
undertaken, the details of the agent and/or consignor/consignee. Records of
sampling checks and records relating to emergency controls must be held for
three years.

Please note: A ‘consignment’ is a quantity of food or feed of the same type, class
or description covered by the same document(s), conveyed by the same means of
transport and coming from the same third country.

Copies of the following information should be retained:

e the Common Veterinary Entry Document (CVED) or Common Entry
Document (CED) (after completion and stamping) for a period of three years.

e the original of each third country health certificate or any document required to
accompany a consignment and subject to checking e.g. results of analysis, for
a period of three years.

¢ all submission forms with which samples are sent to laboratories for
examination/analysis and a record of the results of all such examinations, for
a period of one year.

354 Model intervention report form

Where the official control was an inspection, partial inspection or audit, the information
detailed in Annex 2 must be included in the report. Reports could include other
legislation covered during interventions at food establishments, e.g. health and safety
at work etc. although matters relating to food law must be clearly differentiated from

other law.
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3.5.5 Monitoring of intervention

This section deals with the internal monitoring of interventions by the competent
authority of its own service delivery, and the monitoring of each competent authority’s
intervention actions by the FSA. Competent authorities must ensure that interventions
are carried out to a consistently high standard, and that the planned intervention
programme is being maintained.

3.5.6 Internal monitoring
3.5.6.1 Documented procedures

Competent authorities must maintain documented procedures for monitoring progress
of the planned intervention programme and the quality and consistency of interventions
undertaken by their officers, or staff supplied under contract, to ensure, so far as
practicable, that interventions are carried out competently. The procedures must
include how the competent authority will amend its programme to allow for in- year
changes, such as newly opened establishments, establishments found to be closed,
and establishments for which the intervention rating is changed.

3.5.6.2 Monitoring system requirement
The monitoring system must include measures to assess:

e adherence to the competent authority’s planned intervention
programme;

e compliance with this Code of Practice, the Practice Guidance (NI) and
other FSA guidance;

e the consistent assessment of intervention ratings;

e appropriate use of relevant inspection forms;

e compliance with internal procedures, policies and the competent
authority’s enforcement policy;

e that the interpretation and action taken by officers following an
intervention is consistent within that competent authority and is
consistent with FSA guidance;

e that officers are aware of and have access to other published industry
codes of practice relevant to the businesses within the area of the
competent authority;

and in relation to food hygiene interventions:

¢ that officers have due regard to published UK or EU Guides to Good
Practice.
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3.5.6.3 Verification checks by competent authorities with points of entry
for imported food

Article 8 of Regulation 882/2004 requires competent authorities to carry out official
controls in accordance with documented procedures. Competent authorities shall have
procedures in place to verify the effectiveness of official controls that they carry out and
ensure that corrective action is taken when needed and that the documented
procedures are updated as appropriate (see section 5.4).

3.6 FSA Monitoring
3.6.1 Competent authority Management Information Systems (MIS)

The competent authority’s MIS must also record the details of premises, intervention
ratings, interventions, sampling, compliance levels, risk scores and complaint
investigations and enforcement actions which are to be sent to FSA via its established
monitoring system.
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Chapter 4 - Qualifications and experience

4.1 Introduction

This Chapter outlines the qualifications and competencies required by authorised
officers of competent authorities who carry out official controls and interventions
to verify compliance with food law.

It implements the training provisions of Regulation 882/2004 on official controls.

This Chapter does not apply to staff who have only indirect managerial
responsibility for the competent authority’s food law enforcement service such as
Chief Executives, Directors, or Chief Officers, or to those employed in a support role
such as administrative and legal staff.

If a competent authority needs to engage expertise in an area listed in Chapter | of
Annex Il to Regulation (EC) No 882/2004, it should ensure that any expert it
engages has a recognised qualification and experience in the area for which the
expertise is required.

4.2 Authorisations

The European Communities Act 1972 provides a mechanism for incorporating
European Community law into the domestic law of the UK. This Act does not provide
any enforcement powers. Officers must be specifically authorised under the relevant
Regulations made under the European Communities Act 1972 — this authorisation
must be correctly described in the authorisation documents and officers’ credentials.

Authorisations should clearly indicate any restrictions placed upon an
officer’s authorisation, where appropriate.

The Food Safety (Northern Ireland) Order 1991 (“the Order”) allows for the
authorisation of officers, in writing, either generally or specifically to act in matters
arising under the Order or Regulations made under the Order. However, officers
performing duties under The Food Hygiene Regulations (Northern Ireland) 2006 and
The Official Feed and Food Controls Regulations (Northern Ireland) 2009, need to be
separately authorised in writing to deal with matters arising under these Regulations,
because they are not made under The Food Safety (Northern Ireland) Order 1991.

With regard to other specific food regulations made under the European Communities

Act 1972, where appropriate, relevant officers should be specifically authorised for
each of those Regulations.
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Competent authorities must set up and put in place a documented procedure for
the authorisation of officers carrying out official controls.*®

The authorisation procedure should cover:

e delegated powers — who is authorised to do what and what qualifications are
required,;

e who is authorised to approve legal proceedings;

e the arrangements in place for refresher and induction training;

e the assessment process to ensure and demonstrate that the competent
authority has assessed the competence of the authorised officer/s in
accordance with the Code (Chapter 4).

The lead food officer must make a determination based upon the guidance below
when authorising an officer to undertake the delivery of official controls. The
decision by the lead food officer to authorise must be based upon the officer
possessing the underpinning knowledge (qualification); practical training and
embedded competencies coupled with maintenance of their ongoing continuing
professional development (CPD) requirements.

The competent authority must ensure that the authorisation process is
documented along with the evidence of qualification, practical training and CPD.
This applies equally to those who are directly employed temporary staff, and to
those employed by or as contractors.

4.3 Requirements for those delivering official controls

The Code recognises two defined roles that deliver official controls for hygiene and
standards:

e |Lead food officer
e Authorised officer

431 Lead food officer

Competent authorities with responsibility for the enforcement of food law must
appoint a suitably competent and experienced lead food officer or lead food
officers(there may be separate lead officers for food hygiene and food standards)to
take responsibility for operational management of food law matters.

An appointed lead food officer must:

¢ have a good knowledge and understanding of the nature and type of food
establishments that operate in the competent authority’s area;
e understand the common hazards and risks associated with the food

19 See Chapter 2, Paragraph 5.1 of the Framework Agreement on Local Authority Food Law
Enforcement.
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processes and technologies in operation at these establishments;
e be able to apply appropriate control measures, including enforcement
sanctions;

e apply the requirements of this Code;
e be involved in the assessment of other officers’ competency; and

e comply with the competency requirements for lead food officers in section
4.6.2

A competent authority’s lead food officer may be an officer employed by another
authority provided they meet the necessary competency requirements for the area
or areas to which they have been appointed as lead food officer. This will facilitate
regional working and sharing of knowledge. This Code also recognises that the lead
food officer role may be performed by more than one person.

FSA must be notified of the name(s) and contact details of the person(s) that
perform this function on behalf of the competent authority. Changes to the
nominated lead food officer should be sent by e-mail to:
executive.support@food.gov.uk

43.2 Authorised officer

These are officers who undertake assessment of compliance with food law
and enforcement action as appropriate. An authorised officer must:

¢ have a level of knowledge, skills, experience and understanding that allows
them to deliver official control interventions;

¢ have an understanding of the hazards and risks within the establishments
they are required to inspect;

e recognise when formal measures are not appropriate and be able to give
advice appropriately.

This role should be performed by an officer that has the relevant competencies
detailed at section 4.7. The level of authorisation should reflect the level of
competence assessed by the lead food officer.

Before competent authorities authorise officers to deliver official controls
(hygiene and standards), the lead food officer must ensure that the officer:

¢ holds the baseline qualification listed at section 4.4 of the Code OR one of the
equivalent qualifications listed in section 4.5 of the Code;

¢ meets the relevant competencies listed at section 4.7 onwards in the Code;

e demonstrates they have maintained their Continuing Professional
Development (CPD) in accordance with section 4.10.1 of the Code.

4.3.3 Regulatory support officers

This Code also recognises that there are alternative interventions that may be
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delivered by regulatory support officers. These are officers who may carry out
tasks within a food team which support the work of the authorised officers.
Regulatory support officers may be permitted to undertake alternative interventions,
which are not official controls, such as: information gathering, education and advice
and sampling for information gathering purposes. Examples of core competencies
for this role are detailed at section 4.8.

4.4 Baseline qualification

The following qualifications incorporate the underpinning knowledge required to
undertake the full range of official controls and enforcement sanctions. The
qualifications listed below require a practical training period to be undertaken. The
competent authorities must not authorise officers who cannot demonstrate that
they have completed this training.

Competent authorities must ensure that an authorised officer possesses either the
baseline qualification or one that is equivalent prior to authorising them to
undertake official controls.

The baseline qualification for officers undertaking official hygiene controls is: —

e The Higher Certificate in Food Control
The Higher Certificate in Food Control may be awarded by any one of the following:

e Environmental Health Registration Board (EHRB); or
¢ The Scottish Food Safety Officers’ Registration Board (SFSORB).

The baseline qualification for officers undertaking official food standards controls is
either:

e The Higher Certificate in Food Control; or

e Trading Standards Qualification Framework including Diploma in
Consumer Affairs and Trading Standards(DCATS) with Food
Standards Service Delivery module or Higher Diploma in Consumer
Affairs and Trading Standards(HDCATS) with Food Standards
Service Delivery module.

4.5 Equivalency of known qualifications

The Certificate of Registration as an Environmental Health Practitioner (EHP) or
the Diploma in Environmental Health (or historical equivalent) can be considered
an equivalent qualification to that set out at section 4.4 of this Code.

The Certificate of Registration as an EHP may be awarded by the following:
¢ Environmental Health Registration Board (EHRB)

The Diploma in Environmental Health (or historical equivalent) may be awarded by the
following:
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e Environmental Health Registration Board (EHRB); or
e The Scottish Food Safety Officers’ Registration Board (SFSORB)

It is accepted that investing in the training and development of professionally
qualified officers, such as EHPs, remains an important part of wider
Environmental Health service delivery.

There are a number of alternative qualifications that can be considered an
equivalent qualification to that set out at section 4.4 in the Code. These alternative
gualifications are considered to encompass the same underpinning knowledge
required as the baseline qualification and also require the necessary practical
training. Further information can be found in the Practice Guidance (NI).

Where qualifications fail to encompass all of the underpinning knowledge areas,
lead food officers must restrict the officer’s authorisation in accordance with the
relevant section of the Practice Guidance (NI).

4.6 Import controls (requirement to appoint an Environmental Health
Officer at a Border Inspection Post)

If the approval for the Border Inspection Post permits the importation of any product
(other than snails) for human consumption listed in Chapter 3 of Annex | to
Commission Decision 2007/275/EC the competent authority may appoint suitably
trained environmental health officers to be official fish inspectors for that post in
relation to fish and fishery products, and that inspector has all the powers of an official
veterinary surgeon in relation to those products.

46.1 Equivalency of other qualifications

Existing or prospective competent authority officers may also have a range of
gualifications, additional training and experience that together indicate their
competence to undertake specific enforcement activities identified in this Code. In
such cases the relevant professional and awarding bodies should be approached
directly by either the existing competent authority employer or prospective officer
for an assessment of equivalence, which must then be recognised by FSA.

Nationals from other countries in the European Economic Area have a right under
EU law to the recognition of qualifications and experience gained outside the United
Kingdom (UK). This situation may arise if an individual seeks employment in the UK
as a Public Analyst, Food Examiner or food law enforcement officer, having
acquired relevant qualifications and work experience in their home country.
Competent authorities should accept suitable non-UK qualifications and experience
in order to give effect to these EU rights.

The equivalence of non-UK qualifications can be determined by the United
Kingdom National Academic Recognition Information Centre (UK NARIC) for
the purposes of Directive 89/48/EEC (the Mutual Recognition of Professional
Quialifications). Competent authorities should make enquiries with the
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relevant professional and awarding bodies if they have any doubts in this area
before confirming an appointment.

46.2 Lead food officer

The following competencies are required of an officer or officers who fulfil the role of
the lead food officer for the competent authority. An officer or officers must be able to
demonstrate that they meet the competencies 1 — 3 in addition to those relevant
competencies required for an authorised officer in section 4.7.

No. Statement of Competence

1 Local and specialist knowledge

2 Legislation and centrally issued guidance

3 Planning and monitoring of an official control programme
4.6.3 Local and specialist knowledge

No. 1 | Statement of Competence — Lead officer

11 ¢ Knowledge and understanding of the area for which s/he is acting as
the lead food officer — this may include more than one competent
authority area.

1.2 e Knowledge and understanding of the hazards that can occur in
establishments within the competent authority’s area and risk
management techniques.

1.3 ¢ Knowledge and understanding of when specialist auditing and quality
assurance skills are needed to deliver official controls.

4.6.4 Legislation and centrally issued guidance

No. 2 | Statement of Competence — Lead officer

2.1 e Understands relevant EU and national food hygiene or standards
legislation and can advise on their application.
2.2 e Understands, interprets and applies the Framework Agreement on

Food Law Enforcement with Local Authorities, the Food Law Code of
Practice and associated Practice Guidance appropriately.

2.3 e Understands and can advise on the application of the full range of
enforcement sanctions available and proportionate application of food
law.

4.6.5 Planning of an official control programme

No. 3 | Statement of Competence — Lead officer

3.1 e Can appropriately apply national and local priorities to the profile of
food business establishments and points of entry in the competent
authority’s area when planning a programme of official food controls.
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3.2

e Can identify skill or knowledge gaps in officers delivering official food
controls.

3.3

e Understands the process of raising and managing food incidents as
set out in the Code of Practice, including responses to infectious
disease outbreak

3.4

e Understands how local contingency arrangements apply to the
management of serious food related incidents e.g. infectious disease
outbreak.

3.5

e Understands the role of Home Authorities and Primary Authority
Partnerships in co-ordinating the delivery of official controls and
ensures it is applied by the competent authority.

3.6

e Understands how to comply with local and national data gathering and
reporting requirements.

3.7

e Co-ordinates consistent delivery of official controls within the
competent authority’s and between other competent authorities.

4.7

Authorised officers

The following competencies are required of an officer who fulfils the role of
an authorised officer for the competent authority. An officer must be able to
demonstrate that they meet the relevant competencies 4 — 8 before they are
authorised to undertake this function.

With regards to 4.7.2, officers may be either authorised generally to use all
relevant sanctions or individually for specific sanctions depending the level
of competency of individual officers.

No. Official Control / Type of Role

4 Inspection of Food Establishments

5 Use of Enforcement Sanctions

6 Sampling

7 Import and Export controls

8 Reactive investigations

4.7.1 Inspection of food establishments

No. 4 | Statement of Competence - Authorised officer

4.1 e Comprehensive understanding and knowledge of HACCP-based
procedures. Can determine and identify hazards and risks that occur
in establishments and products. Understands the principles of risk
assessment related to food types; processing methods and products

4.2 e Has the ability to apply that knowledge taking account of flexibility
principles contained within Article 5 of Regulation (EC) No 852/2004.

4.3 ¢ Understands relevant EU and national food hygiene or standards

legislation and can advise on their application.
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4.4

Understands how to assess compliance with the requirements of
EC and national food hygiene and standards legislation with further
reference to the Food Law Code of Practice and Practice Guidance.

4.5

Able to determine the appropriate course of action to remedy non-

compliance, including when it is appropriate to escalate enforcement
action.

4.6

Can make a food hygiene/standards intervention rating assessment of
risk using section 5.6 of the Food Law Code of Practice.

4.7

Understanding of the common food types and understanding of
hazards associated with their use.
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4.7.2

Use of enforcement sanctions

No. 5 | Statement of Competence - Authorised officer

5.1 o

Can clearly differentiate between legal requirements and
recommendations of good practice by avoiding gold plating and
‘regulatory creep’. Can provide advice and enforce based on levels of
compliance with regard to consistency and proportionality based on
the hierarchy of risk.

5.2 o

Understands levels of authorisation, enforcement policies and
procedures for appeal.

5.3 .

Understands the legal framework with regard to the use of
enforcement powers including the role of Primary Authorities and
Home Authorities.

5.4 .

Can demonstrate an understanding of how to serve notices; gather
evidence; prepare cases for prosecution and apply knowledge to
comply with the requirements of PACE and RIPA, where appropriate.

4.7.3

Sampling

No. 6 | Statement of Competence - Authorised officer

6.1 .

Understands formal /informal sampling methodologies and the role of
the Public Analyst and Food Examiner.

6.2 o

Is aware of national and local sampling priorities. Can use UKFSS and
searchable database, where appropriate.

6.3 .

Can interpret sampling results and make a judgement on appropriate
action based on risk.

4.7.4

Import / export controls

No. 7 | Statement of Competence - Authorised officer

7.1 .

Understands the legal framework with regard to imported / exported
food and how to assess compliance.

7.2 .

Can determine the most appropriate course of action and the range of
enforcement sanctions available.

7.3 .

Can identify food types and comment on fitness at Border Inspection
Posts (also see section 4.6).

7.4 o

Can demonstrate an understanding of controls at points of entry
include carrying out systematic documentary checks, random identity
checks and sampling for analysis or microbiological examination, as
appropriate.

Page | 35




Food Law Code of Practice (Northern Ireland) — February

4.7.5 Reactive investigations

No. 8 | Statement of Competence - Authorised officer

8.1 e Understands how to conduct an investigation and gather evidence in
accordance with PACE and RIPA, where appropriate. Is then able to
analyse information and determine an appropriate course of action.

8.2 e Can identify when it is appropriate to engage with other agencies and
stakeholders in particular when investigating food incidents and or
infectious disease outbreaks.

4.8 Regulatory support officer

The following competencies are required of an officer who fulfils the role of a regulatory
support officer (or similarly termed role) for the competent authority. A regulatory
support officer must be able to demonstrate that they meet the relevant competencies
below before they begin to undertake this function.

48.1 Information gathering

No. 9 | Statement of Competence - Regulatory support officer

9.1 e Understands sampling methodologies and is able to gather
samples according to NI Public Health Laboratories
(NIPHL)/competent authority protocols.

9.2 e Can demonstrate an understanding of how to identify food hazards
and gather accurate information. Can identify when appropriately
authorised officers need to intervene.

9.3 e Can demonstrate the communication skills needed to engage with
stakeholders and signpost to sources of information and guidance.

9.4 e |s able to locate current sources of guidance for food hygiene and
standards.

4.9 Training

Competent authorities should ensure that authorised officers receive relevant
structured on-going training. Such training should explain new legislation and
procedures and technological developments relevant to food businesses subject to
their control. The training programme should address gaps that prevent an officer from
effectively delivering official controls.

49.1 CPD hours

Competent authorities must review the training needs and CPD requirements of
their officers on an annual basis.

Lead food officers and authorised officers must obtain a minimum of 20 hours
CPD per year, split into:

e A minimum of 10 CPD hours on core food matters directly related to the
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delivery of official controls;
e 10 hours on other professional matters. This could include training needs
identified by the lead food officer during competency assessments/appraisals.

Guidance on training that may be considered as ‘other professional matters’ is
contained in the relevant section of the Practice Guidance (NI).
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Chapter 5 - Organisation of official controls

5.1 Food service plans
5.1.1 Requirement for a written food service plan

Each competent authority must have an up-to-date, documented food service plan
which is readily available to food business operators and consumers. The plan must
be subject to regular review and clearly state the period of time during which the
plan has effect.

The plan must cover all areas of food law that the competent authority has a duty to
enforce and set out how it intends to deliver official controls within its area. The

plan must include imported food responsibilities and the control arrangements in
place.

The plan must include reference to the competent authority’s approach to
enforcement as set out in Chapter 6 including its alternative enforcement strategy
for dealing with those establishments rated as low risk under the food establishment
intervention rating scheme set out at section 5.6.

Competent authorities must have regard to any advice issued by FSA when
drafting their food service plan.

5.2 Interventions and the delivery of official controls

This section defines the different types of interventions that competent
authorities may use, and the circumstances in which they should be applied.

Interventions are key to improving compliance with food law by food business
operators. The range of possible interventions allows authorised officers to use their
professional judgement to apply a proportionate level of regulatory and enforcement
activities to each food business. Interventions should be applied in a risk-based
manner so that more intensive regulation is directed at those food businesses that
present the greatest risk to public health.

Interventions are defined as activities that are designed to monitor, support and
increase food law compliance within a food establishment. They include, but are
not restricted to, “official controls”.

“Official controls” are defined at EU level at Article 2(1) of Regulation
882/2004. They are any form of control for the verification of compliance with
food law.

Methods and techniques for carrying out tasks related to official controls
are specified at Article 10 of Regulation 882/2004. These include
monitoring, surveillance, verification, audit, inspection, and sampling and
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analysis.

In addition to official controls, interventions also include other activities that are
effective in supporting food businesses to achieve compliance with food law, such
as the provision of targeted education and advice that takes place at food
establishments, or information and intelligence gathering.

When planning an intervention programme, competent authorities should ensure
that they put in place mechanisms to ensure that authorised officers have regard to
Primary Authorities assured advice and access to inspection plans that may guide
authorised officers delivering official controls.

An interventions programme is central to a local regulatory and enforcement
regime, and competent authorities must ensure that such a programme is
appropriately resourced.

5.2.1 Interventions and official control delivery

Interventions that are official controls must provide sufficient information to competent
authorities to establish that food-related activities carried out at food establishments
comply with food law. In line with the general obligations set out at Article 3 of

Regulation 882/2004, they should be carried out at all stages of production, processing

and distribution to establish whether the requirements of relevant food law are being
met.

Article 2 of Regulation (EC) 882/2204 defines “official control” as meaning “any form of

control that the competent authority or the Community performs for the verification of
compliance with feed and food law, animal health and animal welfare rules”

Interventions that are official controls include:

e inspections;

e monitoring;

e surveillance;

e verification;

e audit; and

e sampling where the analysis/examination is to be carried out by an
Official Laboratory.

Other interventions, i.e. those which do not constitute official controls include:

e education, advice and coaching provided at a food establishment; and

¢ information and intelligence gathering (including sampling where the
analysis or examination is not to be carried out by an Official
Laboratory).
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It is recognised that more than one type of intervention could be carried out during a
single visit to a food business establishment. It is also recognised that the intervention
approach used could be influenced by the findings during a visit to an establishment. In
these cases, competent authorities must record the basis for the choice of
intervention(s) used in the establishment file, and for monitoring purposes, must record
the most appropriate intervention.

521.1 Food standards interventions

Food standards interventions are part of the system for ensuring that food meets the
requirements of food standards law, including proper presentation, labelling and
advertising so as not to confuse or mislead, compliance with compositional standards,
and the absence of non-permitted or excessive levels of additives, contaminants and
residues.

Each competent authority must document, maintain and implement a food
standards interventions programme that includes all the establishments for which
the competent authority has food standards law enforcement responsibility.

The programme must be based on the food standards intervention ratings that
have been determined in accordance with section 5.3.1.2 and section 5.6. or in
accordance with the competent authority’s alternative enforcement strategy in
relation to establishments rated as low risk as defined at section 5.3.1.3.

5.2.1.2 Food hygiene interventions

Regulation 852/2004 defines “food hygiene” as:

“the measures and conditions necessary to control hazards and to ensure
fitness for human consumption of a foodstuff, taking into account its
intended use.”

Food hygiene interventions are part of the system for ensuring that food meets
the requirements of food hygiene law, including microbiological quality; absence
of pathogenic micro-organisms; and safety for consumption.

Each competent authority must document, maintain and implement a food
hygiene interventions programme that includes all the establishments for which
the competent authority has food hygiene law enforcement responsibility.

The programme must be based on the food hygiene intervention ratings that have
been determined in accordance with section 5.6 or in accordance with the
competent authority’s alternative enforcement strategy in relation to establishments
rated as low risk as defined at section 5.3.1.3.
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5.2.2 Inspections and audits
5221 Inspections — general

Inspections should be based on the relevant inspection form, where one has been
developed, for the business concerned.

The inspection form is intended to assist officers and businesses by introducing
a structured approach to the inspection process consistent with quality
assurance practice. It is not necessary to inspect every aspect of a food
business at every inspection, e.g. an inspection of a supermarket’s in-store
bakery or restaurant operated by that supermarket.

The inspection process should begin with a review of the information held on
record by the competent authority in relation to the food business establishment to
be inspected.

At an appropriate point at the beginning of the inspection, the officer should discuss
with the food business operator or representative the purpose and scope of the
inspection, whether there have been any changes in activities since the last visit,
and what the officer intends to do.

An inspection should include the identification of all the food related activities
undertaken by the business, the areas of the establishment used for the preparation,
production and storage of foodstuffs, any processes used and the staff involved.
Where an inspection form has been developed, officers should complete it fully, to
ensure that they have a sufficient record to show whether and if so, how the business
is complying with food law. Where any areas highlighted on inspections forms were
not inspected or assessed, these should be clearly recorded as such on the forms. In
addition, officers should record any information on which decisions were based when
determining the risk rating.

Staff of food businesses who have been given specific responsibilities for ensuring
compliance with relevant legal requirements may be questioned in order to verify
that they understand their duties and are carrying them out effectively.

An assessment of whether to take samples, and if so what to sample, should be
an integral part of an inspection, but particularly in food manufacturing, packing
and catering businesses.

Inspections may also be for purposes connected with the Home Authority
principle, for example, advising food business operators on the law and ways in
which they can comply with it.

Officers should offer advice where it is appropriate or is requested, and should
encourage food business operators through an educative approach to adopt
good practice.
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At the conclusion of every inspection, the officer should discuss any contravention
of food law discovered:

e any corrective action necessary;
e the timescale for corrective action; and

e any further action the officer intends to take and any recommendations of
good practice that the officer considers appropriate.

In this closing discussion, and in subsequent reports or correspondence,
officers should clearly differentiate between action required to comply with legal
requirements and recommendations of good practice.

The officer should, on request, advise, and discuss with the food business
operator, the intervention or rating applied to the business.

The officer may wish to consider if further intervention strategies may be appropriate
e.g. education or training.

5.2.2.2 Food hygiene inspections

The approach to inspection will depend on the legal requirements and the extent
to which the business has documented its food safety management system.
In general, an officer conducting a food hygiene inspection should:

e establish whether food is being handled and produced hygienically, and
is safe to eat, having regard to any subsequent processing; assess the
hazards posed by the activities of the business and the food business
operator’s understanding of those hazards,

e confirm that the Food Business Operator is carrying out their own
controls and checks, based on HACCP principles and these are being
operated effectively and appropriate corrective action is being taken
where necessary.

e assess the efficacy of the controls in place to manage the risk of cross-
contamination between ready-to-eat foods and foods requiring further
processing;

e assess the risk of the food business failing to meet food hygiene
requirements;

e recommend good food hygiene practice in accordance with EU and UK
Industry Guides, relevant sector specific codes, and other relevant
technical standards, and promote continued improvements in hygiene
standards through the adoption of good practice;

e check the source and any health or identification marking of raw
materials, and the identification marking and destination of finished
products. Where deficiencies in health or identification marking are
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identified, officers should refer to and implement any relevant provisions
of section 2.3 of this Code and the Home Authority principle, and
consider using their powers under regulation 25 of The Food Hygiene
Regulations (Northern Ireland) 2006 to remove affected products from the
food chain;

check compliance with product specific legislation, for example in relation
to retail and catering businesses that sell or use live bivalve molluscs,
ensure that where parcels of live bivalve molluscs are split before sale to
the ultimate consumer, that information on identification marks is retained
for at least 60 days.

check the source and any health or identification marking of raw
materials, and the identification marking and destination of finished
products. Where deficiencies in health or identification marking are
identified, officers should refer to and implement any relevant provisions
of section 2.3 of this Code and the Home Authority principle, and
consider using their powers under regulation 25 of The Food Hygiene
Regulations (Northern Ireland) 2006 to remove affected products from the
food chain;

In addition to the general requirements detailed above, a food hygiene inspection
should include if appropriate:

a discussion with any staff responsible for monitoring and corrective action at
critical control points to confirm that control is effective;

a physical inspection to determine whether critical controls have been
identified and whether the controls are in place, and to assess compliance
with relevant food law;

an assessment of compliance with the traceability requirements of Article 18
of Regulation 178/2002;

a discussion regarding any hazards that have been identified by the officer
that have not been covered by the business’s systems; and

a discussion regarding any failure to implement or monitor any critical controls
that have been identified by the business.

Published UK Guides to Good Practice may be patrticularly relevant to certain
establishments subject to food law as will other published recommended
industry codes of practice. Officers may draw these to the attention of food
business operators in appropriate circumstances.

The full scope of the food hygiene inspection is detailed in the relevant
inspection form, where one has been developed, for the business concerned.
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5.2.2.3 Food standards inspections — scope

Particular attention should be paid to relevant key control points, mixing stages
when ingredients are added, monitoring and verification procedures, corrective
actions and documentation.

In particular, an officer conducting a food standards inspection should:

e consider the existence and effectiveness of management systems designed
to ensure that food standards requirements are met and, where they exist,
test their effectiveness;

e assess compliance with composition, presentation and labelling requirements
by examining advertisements, labels, descriptions, menus, claims, recipes
and other records;

e assess compliance with the traceability requirements of Article 18 of
Regulation 178/2002 as read with Regulation 931/2011;

e assess compliance with supplier specifications;

e assess the risk of the business establishment failing to meet food standards
requirements; and

e recommend good practice in accordance with relevant industry codes and
other relevant technical standards.

The full scope of the food standards inspection is detailed in the relevant inspection
form for the business concerned.

5.2.2.4 Carrying out an inspection or audit

An inspection will consider the appropriate elements set out in the relevant inspection
form for the business concerned. Competent authorities or their regional groups may
develop and use food inspection forms, providing all the elements of an inspection that
are appropriate to the type of business being inspected are included. Authorised
officers must use their professional judgement in selecting which elements of the
inspection form to examine in detail. This will be dependent on what approach the
inspection takes:

¢ a full inspection, which is a check on compliance with legal requirements in
accordance with elements set out in section 5.2.2 of this Code. A full
inspection will consider all aspects of a food business including structure, food
safety management and management arrangements; or

e a partial inspection, which is an inspection that covers only certain elements
of the inspection as laid down in section 5.2.2 of this Code.

It is not necessary to inspect every aspect of a food business at every inspection.
Where the scope of an inspection is limited, however, the reasons for adopting this
approach must be documented on the establishment file, and the scope of the partial
inspection must be specified in the inspection report provided to the food business
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operator.

An audit may be carried out where a food business operator has put in place a
documented food safety management system to address the requirements of Article

5 of Regulation 852/2004. Officers will require an awareness of the food safety
management system operated by the business, in order to plan an appropriate
audit.

An audit may include:

e audit of a complete food safety management system;

e audit of selected elements of a food safety management system, where the
system is complex;

e audit of part of a system in relation to a particular product; or

e audit of certain organisational arrangements, for example, temperature
monitoring.

Following an inspection, partial inspection, or audit, an officer should consider revising
the intervention rating of the establishment in accordance with section 5.6.

5.2.25 Initial inspection of a new establishment

Competent authorities must make use of information supplied to them by food
business operators in connection with the registration or application for approval
of their food business establishments in accordance with Article 31 of Regulation
882/2004 (See sections 3.2 and 3.3 respectively), in order to determine when to
carry out an initial inspection.

New food establishments that come to the attention of the competent authority
for the first time must be subject to an initial inspection following which
intervention rating(s) for the establishment must be determined.

An officer carrying out an initial inspection of a new food establishment must:

e establish the scope of the business and the relevant food law that
applies to the operations taking place;

¢ thoroughly and systematically gather and record information from the
observation of practices, procedures and processes, including
procedures based on HACCP principles, and discussion with food
handlers, contractors, food business operators and managers;

e determine whether it is necessary to collect samples of raw materials,
ingredients, additives, intermediates, finished products, or materials and
articles in contact with food for analysis and/or examination;

¢ identify any actual or potential breaches of food law and, if appropriate,
gather and preserve evidence; and

e determine relevant enforcement action and communicate to the food
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business operator an intention to carry out such action.

5.2.3 Planning and notification of interventions

The competent authority food service plan must contain details on how new food
establishments are to be included in the competent authority’s planned intervention
programme.

Intervention programmes must be planned so that establishments receive an
intervention no later than 28 days after the relevant date as detailed in
section

5.3.1.1 and 5.3.1.2. In circumstances outside the control of the competent
authority such as seasonal business closures, competent authorities have the
discretion to defer an intervention (see sections 5.3.1.1 and 5.3.1.2).

Where possible, the intervention delivered at a food establishment must be
undertaken without prior notification. The general principle about pre-notification of
an intervention is set out in Regulation 882/2004 which states in Article 3(2) that:-
“Official controls shall be carried out without prior warning, except in cases such
as audits where prior notification of the feed or food business operator is
necessary.

Official controls may also be carried out on an ad hoc basis”.

There will, however, be circumstances when it is advantageous to give advance
notice, particularly when the purpose of an intervention is to see a particular process
in operation. Authorised officers must exercise discretion in this area guided by the
overriding aim of ensuring compliance with food legislation (see also section
3.1.2.8).

524 Enforcement actions and revisits

Food businesses that fail to comply with significant statutory requirements must be
subject to appropriate enforcement action and revisit(s). Revisits must focus on the
contraventions identified at the programmed intervention and ensure that they
have been remedied before deciding that no further action is required.

The timing of the revisit will be determined by the action taken as a result of the
earlier intervention. Such a revisit must, whenever practicable, be undertaken by
the officer who undertook the original intervention.

The competent authority’s approach to revisits and enforcement actions must be
part of its documented food service plan or enforcement policy (see section 5.1.1).

5.24.1 Requirement to revisit food hygiene

Such businesses will be identified by a compliance score of 15 or higher for hygiene
and / or structure and / or a confidence in management / control procedures score of
20 or higher as set out in the intervention rating scheme set out at section 5.6.

Page | 35



Food Law Code of Practice (Northern Ireland) — February

5242 Food standards

Such businesses will be identified by a level of (current) compliance score of 40 and
/ or a confidence in management / control systems score of 30 as set out in
the intervention rating scheme set out at section 5.6.

5.2.5 Requirements for suitable clothing and equipment

Competent authorities must provide officers who carry out an intervention at
establishments with clean protective clothing including headgear consistent with good
industry practice.

Competent authorities must require officers to wear protective clothing, give any
relevant information on their health status when requested, and adhere to any
reasonable precautions that are required by the business where the intervention
is being conducted. Officers must wear appropriate protective clothing etc. if it is
provided by the business.

Competent authorities must provide their officers with the equipment and
facilities necessary to enable them to carry out their inspections competently,
and in accordance with food law and the standards in this Code.

5.3 Frequency of controls and the requirements of a risk based
approach
53.1 Food establishment intervention rating schemes

This section deals with the food hygiene and food standards intervention ratings, and
frequencies for interventions at food establishments. Details of the two intervention
rating schemes are found at section 5.6.

5.3.1.1 Food hygiene intervention rating scheme

Competent authorities that are responsible for enforcing food hygiene law should
determine the planned food hygiene intervention frequencies of all registered and
approved food establishments for which they are the competent authority using
the risk assessment criteria in section 5.6.

The scheme incorporates an option for alternative enforcement strategies for
“low-risk” establishments, in which the inherent hazards are not significant by
virtue of their trading activities or the number of consumers they supply (see
section 5.6.1 Part 1C).

The scheme is set out in the form of an assessment document that can be used by
officers in the field. An assessment should be completed at the end of the initial
inspection of each newly registered establishment and after each full inspection. An
assessment should also be completed following a partial inspection or audit where
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sufficient evidence has been gathered to complete an assessment.

Officers should use the full range of scores available within the system, as the
purpose of the rating system will be frustrated by cautious marking or by a
reluctance to recognise effective management/control systems.

Establishments that fall into more than one scoring category for a scoring
factor should be allocated the highest score of those that are applicable.

The operation of this intervention rating scheme within the competent authority
should be subject to periodic management review to ensure that staff are using
the scheme correctly and consistently.

Competent authorities must ensure that interventions for higher risk businesses or
those that are likely to be high risk always take priority over interventions for low
risk businesses. Competent authorities should ensure that enforcement action and
re- visits are undertaken in accordance with section 5.2.4.

Planned interventions should normally be completed by the due date as determined
by the intervention rating and in any case no more than 28 days after that date,
apart from circumstances outside the control of the competent authority such as
seasonal business closures.

Initial inspections should normally take place within 28 days of registration or from
when the competent authority becomes aware that the establishment is in
operation. The requirement to undertake initial inspections within 28 days may in
some circumstances present a conflict for resources to complete other higher
priority activities, in such circumstances prioritisation of interventions within the
competent authority’s programme should be undertaken in a risk based manner.

Competent authorities may be asked to bring forward the intervention of an
establishment following direction from FSA in response to an emerging incident or a
national programme of work. Competent authorities should contact FSA if such
direction presents a significant disruption to their ability to deliver a risk based
intervention programme.

53.1.2 Food standards intervention rating scheme

Competent authorities that are responsible for enforcing food standards
legislation should determine the food standards intervention frequencies of food
businesses within their areas using the risk assessment criteria in section 5.6.2, in
order to determine their planned food standards intervention programmes.

The scheme is set out in the form of an assessment document that can be used by
officers in the field. An assessment should be completed at the end of the initial
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inspection of each newly registered establishment and after each full inspection. An
assessment should also be completed following a partial inspection or audit where
sufficient evidence has been gathered to complete an assessment.

The scheme incorporates an option for alternative enforcement strategies other than
inspections for “low-risk” businesses in which the inherent hazards are not
significant by virtue of their trading activities or the number of consumers they supply
(see below).

Competent authorities may opt to base their standards planned intervention
programme on the food hygiene risk assessment scheme under this Code of
Practice. Competent authorities that exercise this option must ensure that their
interventions consider both food hygiene and food standards matters, that
interventions of those matters occur no less frequently than would have been the
case had both schemes been used, and that the food standards risk assessment
is completed and recorded.

Officers should use the full range of scores available within the system, as the
purpose of the rating system will be frustrated by cautious marking or by a
reluctance to recognise effective management/control systems.

Establishments that fall into more than one scoring category for a scoring
factor should be allocated the highest score of those that are applicable.

The operation of this intervention rating scheme within the competent authority
should be subject to periodic management review to ensure that staff are using
the scheme correctly and consistently.

Competent authorities must ensure that interventions for higher risk businesses or
those that are likely to be high risk always take priority over interventions for low
risk businesses. Competent authorities should ensure that enforcement action and
re- visits are undertaken in accordance with the Practice Guidance (NI).

Planned interventions should normally be completed by the due date as determined
by the intervention rating, but in any case no more than 28 days after that date,
apart from circumstances outside the control of the competent authority such as
seasonal business closures.

Initial inspections should normally take place within 28 days of registration or from
when the competent authority becomes aware that the establishment is in
operation. The requirement to undertake initial inspections within 28 days may in
some circumstances present a conflict for resources to complete other higher
priority activities, in such circumstances prioritisation of interventions within the
competent authority’s programme should be undertaken in a risk based manner.

Competent authorities may be asked to bring forward the intervention of an
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establishment following direction from FSA, in response to an emerging incident or a
national programme of work. Competent authorities should contact FSA if such a
direction presents a significant disruption to their ability to deliver arisk based
intervention programme.

5.3.1.3 Alternative enforcement strategy

Every competent authority must devise an alternative enforcement strategy to
determine how they will conduct official controls duties at establishments rated as low
risk (i.e. rated category E for food hygiene and category C for food standards) in
accordance with the requirements set out at section 5.6.

5.3.2 Food hygiene intervention frequency
5.3.2.1 Establishments intervention rated category A or B for food
hygiene

The appropriate planned intervention for an establishment that has been given an
intervention rating of category A or B for food hygiene must be an inspection,
partial inspection, or audit as defined in section 5.2.2, which must be carried out at
appropriate intervals in accordance with the prescribed frequencies specified in
section 5.6.

Any other additional intervention, such as sampling or education and training,
must be recorded against the establishment for the purpose of monitoring
enforcement actions but must not be used as the intervention planned by the
intervention frequency as given in section 5.6.

5.3.2.2 Establishments intervention rated category C for food hygiene

Establishments that have been given an intervention rating of category C for food
hygiene must receive an intervention at appropriate intervals in accordance with the
prescribed frequencies specified in section 5.6. Such interventions may consist of
either an inspection, partial inspection, or audit until such time as the establishment is
considered by the competent authority to be “broadly compliant” with relevant food law.
Once broad compliance has been achieved, planned interventions may alternate
between

e An inspection or a partial inspection
e Or an audit or other type of official control as defined in section 5.2.1

5.3.2.3 Establishments intervention rated category D for food hygiene

Establishments that have been given an intervention rating of category D for food
hygiene must receive an intervention at appropriate intervals, in accordance with
the prescribed frequencies specified in section 5.6. Such interventions can alternate
between an intervention that is an official control and an intervention that is not an
official control.
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Competent authorities are restricted in the type of official control for
establishments that are category D, but are also rated 30 or 40 for “type of food
and method of handling” within section 5.6.1. The official control for these
establishments must be an inspection, partial inspection or audit. Competent
authorities can alternate between these types of official controls and other types of
interventions.

5.3.24 Establishments intervention rated category E for food hygiene

Establishments that have been given an intervention rating of category E for

food hygiene could be subject to an alternative enforcement strategy (see

section 5.3.1.3).

Competent authorities must ensure that establishments rated category E for food
hygiene continue to be subject to official controls to investigate complaints. These
establishments must, as a minimum, be subject to an intervention by the
competent authority, which could take the form of an alternative enforcement
strategy, not less than once every three years for food hygiene.

Competent authorities that decide to subject “low-risk” establishments to alternative
enforcement strategies must set out their strategies for maintaining surveillance of
such establishments in either their food service plan and/or enforcement policy.

It is not intended that the flexibility offered to implement alternative
enforcement strategies would preclude full inspection, partial inspection or
audit of such establishments, where any of these are the competent authority’s
preferred intervention option.

Where the establishment in question is subject to approval under Regulation
853/2004 the use of alternative enforcement strategies is not an appropriate form of
intervention. The intervention for such an establishment must be selected from
those laid down in section 5.2.1.

5.3.3 Food standards intervention frequency
533.1 Establishments intervention rated category A for food standards

The appropriate planned intervention for an establishment that has been given
an intervention rating of category A for food standards, must be an inspection,
partial inspection, or audit as defined in section 5.2, which must be carried out at
appropriate intervals in accordance with the prescribed frequencies specified in
section 5.6.2.

Any other additional intervention, such as sampling or education and training,
must be recorded against the establishment for the purpose of monitoring
enforcement actions but must not be used as the intervention planned by the
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intervention frequency as given in section 5.6.2.

5.3.3.2 Establishments intervention rated category B for food standards

Establishments that have been given an intervention rating of B for food standards
must receive an intervention at appropriate intervals in accordance with the prescribed
frequencies specified in section 5.6.2. Such interventions may consist of either an
inspection, partial inspection, or audit until such time as the establishment is
considered by the competent authority to be “broadly compliant” with relevant food
law. Once broad compliance has been achieved, planned interventions may alternate
between either an inspection, a partial inspection, or an audit or other type of official
control as defined in section 5.2.1.

5.3.3.3 Establishments intervention rated category C for food standards

Establishments that have been given an intervention rating of category C for food
standards could be subject to an alternative enforcement strategy (see section
5.3.1.3).

Competent Authorities must ensure that these establishments continue to be subject to
official controls, an important reason being so that complaints can be investigated.
Competent Authorities that decide to subject “low-risk” establishments to alternative
enforcement strategies must set out their strategies for maintaining surveillance of
such establishments in their Food Service Plan and/or Enforcement Policy.

It is not intended that the flexibility offered to implement alternative
enforcement strategies would preclude full inspection, partial inspection or
audit of such establishments, where any of these are the competent authority’s
preferred intervention option in which case the minimum frequency of
intervention is determined by the intervention rating.

Where the establishment in question is subject to approval under Regulation 853/2004
the use of Alternative Enforcement Strategies is not an appropriate form of
intervention. The intervention for such an establishment must be selected from those
laid down in Section 5.2.1 above.

More details about alternative enforcement strategies are in the Practice
Guidance.

5.34 Revision of the frequency

The intervention rating(s) of a food business must only be revised at the
conclusion of an inspection, partial inspection or audit, and in accordance with
section 5.6 (or any amendment thereto that has been notified to competent
authorities by FSA ). An officer must have gathered sufficient information to justify
revising the intervention rating and the reasons for revising the rating must be
recorded on the establishment file.
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Where new information arises, in the case of a justified complaint or
unsatisfactory sampling result, the competent authority must consider whether it is
appropriate to conduct an inspection, partial inspection or audit to investigate the
matter.

An explanation for the choice of intervention must be documented in
the establishment file in every case.

If when conducting a planned intervention, other than an inspection, partial inspection
or audit, an officer establishes that the nature of a food business has changed
substantially, or the level of compliance has deteriorated, the intervention must be
changed to an inspection or partial inspection, and the intervention rating revised as
necessary. Equally, where new information arises, in the case for example of a justified
complaint or poor sampling result, the competent authority must reconsider both the
intervention rating and appropriateness of the next planned intervention for that
establishment.

5.35 Deferring an intervention

Circumstances might arise where FSA requires competent authorities to defer
their interventions in order to take urgent action over a period of time.

Such situations might include those where there is evidence that:

e an unsafe practice is occurring or has occurred which represents a
significant hazard to public health;

e a particular food handling or food preparation practice is found to entail
a previously unsuspected hazard to public health;

e a foodstuff previously thought to be safe is found to be hazardous to
public health;

e a food with widespread distribution is found to be contaminated and
thereby presents a significant hazard to public health;

e a food with widespread distribution is the subject of fraud in labelling or
presentation; and

Where such a situation arises FSA might (by means of a communication issued in
accordance with section 2.3.2) require competent authorities to take specific action.
Competent authorities are required to have had regard to and to act on, any such
communication.

In all cases, FSA will, before taking action under this paragraph, consider whether
urgent action by competent authorities is necessary to protect public health or the
interests of consumers.

Competent authorities might be asked to provide information to FSA about the
action that they have taken, in response to requests under this paragraph and any

Page | 35



Food Law Code of Practice (Northern Ireland) — February

action taken must be documented.

5.3.6 Information supplied by other competent authorities

Competent authorities must consider the information supplied by other competent
authorities and other such sources such as trade bodies and third party audits in
determining the intervention rating of an establishment that has been gathered as a
result of an inspection, partial inspection or audit which has been carried out by an
authorised officer of another competent authority.

5.3.7 Transfer of responsibility between competent authorities

The responsibility for undertaking the intervention rating of a mobile establishment may
occur between two competent authorities only with the agreement of both parties. The
registering authority may transfer its responsibility for rating an establishment to an
inspecting authority with that authority’s agreement.

This may be appropriate where, for example, a mobile trader is registered in an authority
but never trades within that authority’s area but trades exclusively in another authority’s
area. Inthese cases, the authority that has accepted responsibility will be responsible for
determining the minimum inspection frequency for that establishment. The confirmation of
any such agreement should be made in writing and the registering authority should record
on file that an agreement is in place. If the registering authority receives any requests for
information on the establishment, it can refer these to the responsible authority.

5.4 Import controls

Competent authority procedures must ensure that imported food controls form part of
food establishments’ inspections. To assist enforcement officers, inspection
procedures and aide-memoires should provide sufficient prompts on imported food.

During routine inspections and other visits to food business establishments (e.g.
complaint visits, sampling visits) officers must consider the food in possession or
offered for sale, and if imported, ensure it also complies with relevant imported food
requirements. For example this may include undertaking product traceability
checks or in establishments that are the first destination inland after import,
confirming the presence of a CVED or CED.
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In addition to assessing fitness for consumption, reasonable steps must be taken to
check the legality of the importation of any Product of Animal Origin (POAQO) and Food
Not of Animal Origin (FNAO) from a third country.

54.1 Competent authorities with points of entry

Competent authorities responsible for imported Food Not of Animal Origin (FNAO) at
points of entry must monitor consignments of FNAO entering ports which originate
from outside of the EU. Controls at points of entry include carrying out systematic
documentary checks, random identity checks and sampling for analysis as
appropriate (Articles 15-25, Regulation (EC) 882/2004).

Official controls must be proportionate and risk-based. Where no specific
frequency of checking is specified in the legislation, priority must be given to
identifying consignments of FNAO entering a point of entry and its country of origin.
The frequency of other types of official controls must be informed by:

¢ history of compliance for the country of origin, the exporter and/or the importer

e any identified risks associated with the product

e any issues regarding the reliability of any checks that may have already been
carried out

¢ FSA annual sampling priorities for food

e previous knowledge of the product, is it new or unusual

Competent authorities responsible for imported (POAQ) at Border Inspection Posts
(BIPs) must refer to central guidance produced by Defra, available in the BIP manual
at: https://www.gov.uk/government/publications/border-inspection-post-bip-manual

54.2 Arrangements for points of entry without permanent competent
authority presence

Where there is no permanent relevant competent authority presence at an airport or
seaport, and it is not considered by the relevant competent authority to be a point of
entry for food, the competent authority must (at least once every three months),
contact the port operator, HMRC and/or other commercial operators to confirm the
port’s status regarding food activities and/or obtain information about the volumes,
types, countries of origin and customs status of food entering the port since the
competent authority’s last such enquiry. Competent authorities must keep a record
of these exchanges for a period of three years.

The purpose of these arrangements is to provide competent authorities with
updated information on food being imported. This will enable risk-based judgements
to be made on the targeting of enforcement action and to ensure that emergency
controls or restrictions on certain higher risk foods are being enforced.

Further advice on imported food control at points of entry through which occasional
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and/or low levels of consignments of FNAO are received can be accessed at:
http://www.food.gov.uk/business-industry/imports/enforce authorities/smaller-
seaports-and-airports/

5.4.3 Enforcement at points of entry and inland

Where, for the purpose of examination at points of entry, or deferred examination
at ETSF, or other place of destination, an authorised officer considers that a
consignment needs to be inspected to confirm compliance, Article 18 of Regulation
882/2004 and regulation 30 of The Official Feed and Food Controls Regulations
(Northern Ireland) 2009, allow the product to be detained pending the results of any
examination associated with the official controls.

Where an authorised officer has detained a food consignment pending any results of
examination, they must notify in writing the person/importer responsible for it,
serving a notice under regulation 31 of The Official Feed and Food Controls
Regulations (Northern Ireland) 2009. The notice must specify that the food must not
be removed from the place stated, until the officer has properly considered the
results of the examination.

Article 18 of Regulation 882/2004 and regulation 30 of The Official Feed and Food
Controls Regulations (Northern Ireland) 2009 do not specify a time limit for
examination and investigation of consignments. However, such examinations,
and/or detention periods, must be expedited as quickly as practicable to avoid
unreasonable disruption to the trade.

Where samples are submitted for analysis or examination, and the consignment is
detained pending the results, competent authorities must inform the analyst or
examiner of that fact and also ensure that the consignment is stored appropriately
and securely. The importer or the importer’s agent must be informed of the
analysis/examination results as soon as possible and should be given a copy of
the certificate of analysis/examination.

If it appears to an authorised officer upon inspection or examination of food, that a
batch, lot or consignment of food fails to comply with food safety requirements
(Article 14 of Regulation 178/2002), then regulation 31 of The Official Feed and
Food Controls Regulations (Northern Ireland) 2009 allows, after having heard from
the importer, for the officer to serve a notice requiring:

e destruction of the relevant batch, lot or consignment

e the food be subjected to special treatment

e re-dispatch of the food outside the EU

e another use of the food for purposes other than those for which they were
originally intended

In practice, the options specified in the notice must be drawn up after appropriate
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consultation with the person importing the food or their representative. The person
on whom any notice is served must be informed in writing by the authorised officer of
any relevant appeal provisions at the time that the notice is served. If the option for
re-dispatch is considered but doesn’t take place within the 60-day period the
consignment must be destroyed, unless delay is justified.

Regulation 34 of The Official Feed and Food Controls Regulations (Northern

Ireland) 2009 allows for costs associated with such action to be recovered from the
person responsible for the consignment.

Special treatment might include such treatment or processing to ensure the food
complies with EU requirements, or the requirements of the third country to where it
is to be re-dispatched. Special treatment can also include processing for purposes
other than human or animal consumption. Where special treatment is permitted,
liaison must take place with any other relevant enforcement authority or organisation
to ensure the necessary processing has been carried out. This process can also be
used where a non-conforming product is being imported specifically for the purpose
of undergoing treatment to comply with EU law.

A consignment must only be re-dispatched outside the EU where the importer has
agreed to the proposed destination and has informed the competent authority for the
third country why it has been rejected for import into the EU. Where the
consignment is being re-dispatched to a country other than that of origin, the
competent authority for the country of destination must provide notification to the
competent authority controlling the product that it is willing to accept the
consignment. The consignment must be officially detained pending re-dispatch.

Any decision on the approval of alternative usage of rejected goods should
be informed by any relevant guidance issued by the EU or FSA on the
appropriateness of alternative use or re-exportation.

Where official controls indicate that a consignment is injurious to health or
unsafe, the consignment must be detained until it is either destroyed or
undergoes appropriate measures to protect health.

Imported food failing food safety requirements can also be subjected to The Food
Safety (Northern Ireland) Order 1991 provisions to ensure appropriate action is
taken. Such provisions include detention and seizure powers, applied in
accordance with this Code of Practice.

Officers must have regard to The Official Feed and Food Controls Regulations
(Northern Ireland) 2009, The Contaminants in Food Regulations (Northern
Ireland) 2013 and any relevant Emergency Control Regulations, which might
provide for specific detention powers and notice provisions in relation to certain
foods. Any designated port must have adequate facilities to ensure products can
be sampled effectively, hygienically and under appropriate conditions.
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Arrangements must be in place to ensure that detained or seized FNAO is stored
appropriately, particularly to avoid cross contamination of other goods. Food which
is to be destroyed or disposed of must be dealt with so as to ensure that there is no
possibility of it re-entering the food chain e.g. deep burial at an approved waste
disposal site. Copies of waste disposal notes must be kept on file.

544 Deferred examination of food not of animal origin (FNAO) - inland
controls

Regulation 26 of The Official Feed and Food Controls Regulations (Northern Ireland)
2009 allows for, (in exceptional circumstances and where the competent authority has
valid reasons), import controls for the examination of consignments of FNAO to be
deferred and undertaken by the inland competent authority covering the ETSF or

at any other place of destination in the UK. For more information see the Practice
Guidance (NI).

5.4.5 Onward transportation

Article 8 of Regulation (EC) 669/2009 permits onward transportation of a
consignment(s) of FNAO, which have undergone a documentary, identity and physical
examination (including sampling) at a Designated Point of Entry (DPE), pending the
results of the test/analysis. For more information see the Practice Guidance (NI).

5.5 Inspection of ships and aircraft
55.1 Introduction

The Food Hygiene Regulations (Northern Ireland) 2006 includes any ship or
aircraft in the definition of premises. However, Schedule 4 to these Regulations
which sets out specific temperature control requirements does not, by virtue of
paragraph 1(b), apply to these means of transport. The relevant temperature
requirements in Annex Il of Regulation 852/2004 do, however, apply.

In terms of the Food Safety (Ships and Aircraft) Order (Northern Ireland) 2004,
which grant authorised officers powers of entry, only that part of regulation 2(1)
giving the definition of “the principal hygiene and temperature Control provisions”
and paragraph 2(b) of the Schedule have been revoked. Hence, the definitions in
this Order remain in food law for the application of The Food Safety (Northern
Ireland) Order 1991, where appropriate.

The range and variety of vessels is an important factor when planning ship
inspection activities. In respect of aircraft, primary consideration should be given to
the origin of the food on board, including water and other drinks, and the transport
to, and loading of, the aircraft.

The aim of the legislation will best be achieved by adopting a balanced approach of
inspection and professional judgement.
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55.2 Background and relationship to inspections

Authorised officers should bear in mind that other parts of this Code and
corresponding Practice Guidance (NI) are primarily designed for the inspection of
fixed premises, and that there are significant differences between these and ships
and aircraft. When conducting inspections of ships and aircraft, authorised officers
should therefore take account of, and give precedence to, the content of this
Chapter and the corresponding Chapter of the Practice Guidance (NI).

A strategy for frequency of inspection should be adopted, based on knowledge
about different types of craft, their origin and history (see also section 5.5.5.6 in
relation to ships). Before considering ship or aircraft inspection, all relevant
information should be obtained from the other relevant authorities, the shipping
operator, airline, or shipping agent as appropriate. Inspections of, and visits to, ships
and aircraft should be undertaken in accordance with the relevant chapters of the
Framework Agreement.

55.3 Enforcement issues

Competent authorities should make arrangements to obtain appropriate security clearance for theit
staff so that they have unrestricted access, subject to compliance, with the normal security
procedures of the facility concerned (see section 5.5.4 regarding UK military craft).

Food hygiene standards on ships and aircraft should meet the relevant requirements of
Regulation (EC) No 852/2004 including those in Chapters Ill to X and Annex Il of that
Regulation. Article 5 of these Regulations also requires the development and
implementation of food safety procedures based on HACCP principles. However, such
procedures must be commensurate with the size and type of the vessel and the nature
of activities undertaken on board.

An authorised officer may employ a variety of enforcement strategies to ensure
compliance. Enforcement action must be carried out in accordance with a written
enforcement policy. An officer may serve a hygiene improvement notice, remedial
action notice or hygiene emergency prohibition notice in relation to any ship or
aircraft. The conditions that must be met before such a notice can be served are
the same as apply in relation to fixed premises. Having served notice the
authorised officer should contact the management company or the
handling/shipping agent. If considered necessary, in respect of ships, the officer
should also contact the Maritime and Coastguard Agency (MCA) at the earliest
opportunity (see section 5.5.5.5).

If the craft is registered in another Member State, the procedures set out in section
2.4.2 on liaison with other Member States should be followed. Any difficulties
should be discussed with FSA .
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If the ship or aircraft is registered in a third country, FSA should be given full details to
allow the matter(s) to be raised with the competent authorities in the relevant country.

5.5.4 UK military ships and aircraft

Authorised officers should refer to section 3.1.2.8 in relation to security considerations
when visiting UK military ships and aircraft, which must be regarded as Group 3
premises. This requires prior notification before a proposed visit. Any food safety
issues found on inspection, which concern UK military ships and aircraft should be
brought to the attention of single Service Environmental Health leads and the relevant
home port health authority or primary authority for the particular Service (see below for
details). Authorised officers must bear in mind the ultimate purpose of military ships
and aircraft, and that galley design may have been constrained for operational
reasons. Military policy, procedures and practices should therefore be given due
consideration.

Authorised officers should also take account of the relevant parts of “JSP 456
— Defence Catering Manual Vol. 3”, which is available on the individual Home
or Primary Authority’s website.

Only military aircraft used for “Air Trooping” should be included in inspection
programmes. No food business activities take place on armed forces’ yachts.

Authorised officers should contact Portsmouth City Council, the Royal Navy
Primary Authority for procedural guidance prior to any proposed visit to a Royal
Navy ship or submarine. Wycombe District Council, the Royal Air Force Home
Authority, should be contacted for guidance prior to any proposed visit to RAF
aircratft.

Primary Authority Environmental Health Lead
Royal Navy | Portsmouth City Council SO2 Environmental Health Policy
& : (02392) 834253 &: (02392) 625554
RAF Wycombe District Council Command Environmental
B (01494) 421710 Health Officer
B (01494 494334)
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Army Rushmoor Borough Council SO1 Environmental Health Policy
& (01252) 398398 & (01276) 412931
555 Food safety inspections of ships
555.1 Preparation

As with inland premises, ships or other vessels comprise a wide number of different
types with a consequent wide variety of food operations on board. Some vessels
serve members of the public (e.g. ferries and cruise ships) whereas others operate
with a permanent or semi-permanent crew on board and the food operation is purely
for their own consumption. Vessels engaged on international voyages require a ship
sanitation certificate under the International Health Regulations 2005, issued by the
World Health Organization. Inspection for these certificates includes inspection of
the food operations against a set of technical standards that are intended to apply
globally (The “WHO Technical Handbook™9), but the primary purpose of these is
protection against diseases and conditions of public health concern. It is thus
possible that vessels may be inspected for dual purposes.

For clarity, in this Code of Practice, the inspections referred to are for food safety
purposes rather than ship sanitation purposes. However, where there is a
potential crossover between the two, reference is made to accord with best
practice under both types of inspection.

Before commencing an inspection for food safety purposes, authorised
officers should ascertain whether it is appropriate to inspect the vessel based
upon the suggested criteria in paragraph 5.5.5.6.

The officer should ensure that the ship’s Master (or appropriate officer in control)
is aware of the purpose of the inspection and also determine the scope of the food
business activities taking place on the vessel.

Initial discussions with the ship’s Master or representative should include
consideration of any documentation that is available and identification of all food and
drink related activities undertaken on the vessel, including drinking water, water
used in galleys, and any other areas on board where food and drink are prepared or
served.

Where arrangements are in place, the relevant competent authority should ensure
that shipping operators are aware of their responsibilities in relation to providing
information and provide relevant information to other competent authorities when
requested to do so. Where this relates to the general operating policy and
procedures of the shipping operator, this information should be afforded

20 http://whqlibdoc.who.int/publications/2011/9789241548199 eng.pdf
Page | 35



http://whqlibdoc.who.int/publications/2011/9789241548199_eng.pdf

Food Law Code of Practice (Northern Ireland) — February

appropriate confidentiality.

5.55.2 Decision to inspect and frequency of inspection

The decision to inspect vessels for food safety purposes should be based upon the
following criteria:

1. whether the food operation serves members of the public (whether paying
or not)
2. whether the vessel has its home port in the United Kingdom

If the answer to both of these questions is yes, the vessel should be inspected in a
manner commensurate with inland food establishments. The frequency of
inspection should be based on the section 5.6. The ship food safety inspection
should be recorded on the competent authority’s MIS and form part of a LAEMS
return.

If the answer to either one of these questions is no, it will be the decision of
each individual competent authority as to whether they deem a food safety
inspection appropriate at any particular time based upon the criteria in section
5.5.5.6.

Inspections may be recorded via LAEMS in this scenario.

If the answer to both of these questions is no, it will not normally be appropriate to
carry out food safety inspections. Inspections can and should still be carried out as

per the three scenarios set out in Annex 2 of the WHO Technical Handbook. This will
be an inspection for Ship Sanitation purposes and should not be recorded under
LAEMS.

It is quite possible that inspections for both food safety purposes and ship sanitation
purposes could take place concurrently. In this scenario, the authorised officer must be
clear upon where separate requirements begin and end and must clearly differentiate
to the master of the vessel the differing findings from each inspection.

Account should also be taken of any available data-sharing facility with reference to
historical evidence of non-compliance. Interventions necessary for food safety
purposes should then be carried out accordingly and the outcome transmitted without
delay to other UK port health authorities via any appropriate method. If communication
is necessary to European port health authorities, the SHIPSAN ACT SIS system may
facilitate this.

5553 Inspection of the vessel

When there is evidence or suspicion of non-compliance, officers may need to
carry out an inspection of the relevant parts of the vessel.

Items for consideration include:

e specifications and sourcing of food and water;
e transport to the vessel, loading and subsequent storage;
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e subject to the type of vessel, the facilities, including equipment, for food
preparation/production/storage and the storage, distribution and quality of
water used in the food areas or available for drinking purposes;

e adequacy of procedures based on the HACCP principles, which will depend
on the type of vessel,

e food temperature requirements in Annex Il of Regulation 852/2004;

e commensurate with their food handling activities, the food handlers’
knowledge of food hygiene/own health status;

o food and water sampling;

e arrangements for international catering waste disposal;

e pest control procedures; and

e any known adverse report or cases/outbreaks of gastric illness, etc.

Visits to other vessels, such as training yachts, based at specific ports should be
decided on a basis of number of vessels, local conditions and knowledge gained
through previous inspections.

5554 Action on conclusion of the inspection

Following completion of the inspection, the findings should be discussed with the
ship’s Master or delegated representative, giving an indication of the expected
timescale of any corrective actions found to be necessary. An inspection

certificate?! should also be prepared and given to the ship’s Master before leaving

the vessel.

If it is not possible for a full certificate to be completed before the vessel’s departure,
the documents should be forwarded to the Master at the first available opportunity. The
ship’s owner should also receive a copy. A further copy should be sent to the MCA at
the earliest opportunity if serious shortcomings are found, and the competent authority/
port health authority at the next intended port of call, if in UK and, if designated, the
relevant home port health authority. This should be prior to any possible visit to the
vessel at the subsequent port of call.

21 The Ship Sanitation Control Certification and the Ship Sanitation Control Exemption Certificate are
available at: https://khub.net/
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5555 Liaison with the Maritime and Coastguard Agency (MCA)

Contact should be maintained with the MCA in accordance with the Memorandum of
Understanding (MoU) between the Association of Port Health Authorities (APHA)
LGR and the MCA dealing with non-military vessels. Exchanges of copies of
relevant inspection reports relating to food safety on ships should be undertaken
between competent authorities/port health authorities and the MCA, in accordance
with the MoU.

Should there be difficulties with serious shortcomings relating to the existence of a
health risk condition (as defined by regulation 7(2)/regulation 8(4) of The Food
Hygiene Regulations (Northern Ireland) 2006 i.e. there is a risk/imminent risk of
injury to health) concerning food and water safety whilst a vessel is in port,
consideration should be given to liaising with the MCA for the instigation of action
to detain the vessel in accordance with procedures in the MoU. Such deficiencies
should also be reported to the competent authority of the state of registration of the
vessel (see section 5.5.3).

Vessels such as passenger ferries which operate from, or are based in UK Ports
and are registered food businesses, may consider the option of implementing the
national food hygiene rating system where appropriate and in particular, if the food
business operator (vessel) requests inclusion.

In order to do this, vessels would need to be registered with the relevant port
health authority/competent authority as a food business and given an intervention
rating in accordance with section 5.6.

5556 Other risk criteria

It might also be appropriate to take into consideration the following criteria when
determining whether to inspect a vessel for food safety purposes:

e type of vessel, e.g. general cargo/passenger vessel, passenger ferries,
cruise vessels;

e port of registration;

e age/condition/history of vessel;

e crew and passenger numbers/profile/"turnover”;

e vessels trading pattern/schedule/previous port(s) of call;

e confidence in food and water safety management systems;

e available documentation;

e recent significant reports of food related problems on the vessel; and

e certificates from previous inspections - level of compliance (these could include
inspection certificates issued by ccompetent aauthorities in the EU or third
countries.
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5557 Application of the International Health Regulations 2005 (IHR)

Nothing in this Code of Practice overrides or compromises the duties of competent
authorities to inspect and ensure compliance by vessels with their duties under the
International Health Regulations 2005, their related technical standards and the Public
Health (Ships) Regulations.

5.5.6 Aircraft inspections
5.5.6.1 Preparation

Authorised officers should initially satisfy themselves that any information provided
by the airline regarding its food and water suppliers and supplies is satisfactory. It is
the responsibility of the airline to provide to the authorised officer any evidence of
reputable food suppliers.

The decision to board an aircraft should be based largely on any information
provided by the airline; confirmation of the authenticity of the information, and the
receipt of any food or food hygiene related complaints from passengers or crew. If
such information (as outlined in section 5.5.6.2) is satisfactory, there might be no
need to board an aircraft, particularly if the information shows that specific types
of aircraft and food safety practices meet requirements.

It is, however, essential to verify on-board conditions and practices at regular
intervals by inspection. At least annual checks should be made on the information
provided by the airline concerning food hygiene issues, by the home authority or
in the absence of a home authority, by an authorised officer of the relevant
enforcing competent authority. Such checks should confirm, for example, that no
changes have taken place to in-flight caterers, source of water supply, etc. Such
checks should also verify that the in-flight caterer’'s HACCP plan is being
implemented on board and that systems are in place after food and drink has left
the flight catering establishment to establish if risks of contamination (includes
microbiological, physical, chemical and allergenic contamination) are controlled up
to the point of service to the passenger.

Where arrangements are in place, home authorities should ensure that airlines are
aware of their responsibilities in relation to providing information. Home authorities
should provide relevant information to other competent authorities, when requested
to do so and, where this relates to general airline policy and procedures, be
afforded appropriate confidentiality.

5.5.6.2 Information to be obtained to assist inspection procedures

If there is no home authority arrangement, liaison with an airline is essential to
gain an understanding of how they operate food safety controls on board their
aircraft, and to allow authorised officers to verify food safety systems.

The large number of airlines and, in some cases, the size of their fleets, requires
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the following information to be obtained and made available prior to making a
decision whether to undertake an inspection:

named contact and contact details for an airline to deal with enquiries (this
might be a food safety advisor employed by the airline);

number of aircraft, their type and registration numbers, where appropriate;
routes flown — long haul, short haul and countries of destination;

airline food safety policy/procedure documents or manual;

type of catering menus and the service of high-risk foods;

food handler (cabin staff) knowledge — up-to-date guidance notes/explanatory
sheets and/or training commensurate with the food handling activity covering
personal hygiene; handling of food; cross contamination issues arising from
other duties; pest awareness; food temperature control (as required by Annex
Il of Regulation 852/2004), if appropriate, and monitoring; own health status
and exclusion from work policy;

training records, standard of training, including retraining, when appropriate;
flight caterers, and/or nominated companies assembling and/or transporting
meals to the aircraft, used by each airline. In-flight menus should assist in the
assessment of whether high-risk foods are handled and/or prepared on board.
The onus is on the airline to provide evidence that the food originates from a
reputable source;

specifications in place with the caterer for the supply of food to aircraft and the
accepted temperature for delivery, including for high-risk foods;

details of food and water safety arrangements when supplied to an aircraftin
a foreign location;

potable water supply — source, use of bowsers, cleaning/disinfection of
storage tanks — frequency/effectiveness. To be checked prior to or after the
inspection;

flights or routes with return catering including multiple sector catering, and
from which airports;

pest control contract and monitoring;

cleaning contractor, with details of contracts, e.g. cleaning schedules, and
monitoring of the effectiveness of the cleaning regime;

reports of analysis/examination of food and potable water on aircraft by the
airline, which should relate to the competent authority’s own sampling regime;
and

whether the airline undertakes self-audits and whether any reports are
available.

The above information should assist an officer to assess the need to actually board a
particular aircraft to carry out an inspection. In practice, taking account of section 5.6,
and with the appropriate information obtained from the airline company and/or the
relevant home authority this might result in a visit to particular types of aircraft,
providing high-risk meals once every eighteen months to two years, unless there are
compelling reasons to undertake such visits in an intervening period.
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55.6.3 Information of the aircraft

Cabin crew do occasionally prepare food on board an aircraft and should therefore be
made aware in their training of possible cross contamination issues related to their
other duties on board, such as handling sick bags and cleaning lavatories in flight.
Inspections should normally be undertaken before passengers board the aircratft,
ideally after the aircraft has been cleaned, when food is on board, and when airline
staff are able to provide assistance and information. Professional judgement should be
applied and inspections might be undertaken at other times as necessary. Should
there be any uncertainty as to the information provided by cabin staff, the relevant
head office (or home authority) should be contacted for clarification.

5564 Items for consideration in relation to food safety on aircraft

Following a documentary check, the following matters should be
considered/ confirmed, as listed in section 5.5.6.2, when appropriate:

o flight caterers — confirmation of the information obtained, regarding source of
meals, etc;

e transport and loading of aircraft, including the means of temperature control of
the food in the delivery vehicle;

o food storage facilities on the aircraft, including the provision of insulated
containers and/or ice-packs and the maximum stated time period until serving
and/or re-heating, taking account of the type of aircraft, e.g. long or short haul,
and the food served,;

e whether food is prepared on the aircraft and the facilities available for such
operations, e.g. personal hygiene; avoidance of cross-contamination;
provision of disposable gloves for certain duties and disinfectant wipes;

o return flight meals taking account of the shelf-life of the food;

e temperature control (as required by Annex Il of Regulation 852/2004) and
monitoring during flights;

e reheating/cooking;

e pest control;

e water supply — source and potability/cleanliness of tanks;

e procedures for cleaning food handling areas, trolleys/carts; and

o food and water sampling.

55.6.5 Action on conclusion of the inspection

A report should be sent to the airline following an inspection, with copies to the
relevant home authority or primary authority where such an arrangement exists, in
respect of UK registered aircraft. Where aircraft from a particular airline are checked
and found to be in contravention of the applicable law, full details should be provided
to allow adequate follow up, e.g. the type of aircraft; flight number; insufficient
knowledge of food hygiene issues amongst the cabin crew, etc. See also section
5.5.3 concerning reporting deficiencies to the country of registration of the
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aircraft, when appropriate

5.6 Food establishment intervention rating schemes
This section deals with the food hygiene and food standards intervention ratings, and

minimum frequencies for interventions at all food business establishments.

5.6.1 Food hygiene scoring system
Part 1. The potential hazard - Three factors determine the potential hazard:

A. Type of food and method of handling

Score | Guidance on the scoring system

40 Manufacturers of high-risk food, wholesalers and packers who re-wrap
or re-pack high-risk foods. In this context, high-risk foods may be
regarded as foods which support the growth of micro-organisms, and
are ready to eat without further treatment that would destroy
pathogenic micro-organisms or their toxins.

30 Preparation, cooking or handling of open high-risk foods by caterers
and retailers, except caterers that prepare typically less than 20 meals
a day (see below).

10 Preparation, cooking or handling by small caterers of open high-risk
foods but serve less than 20 meals on a single day;

Handling of pre-packed high-risk foods;

Other wholesalers and distributors not included in the categories above,;
Manufacture or packing of foods other than high-risk;

Establishments involved in the filleting, salting of fish for retail sale to
final consumer.

5 Retail handling of foods other than high-risk, and other ambient
shelf stable products.
Any other businesses not included in the categories above.

Score:

B. Method of processing

Establishments that undertake a specific method of processing or those that
intentionally do not implement a process (including those that extend the shelf life of
the product) that has the potential to increase the risk to public health beyond that of
the normal cooking or storage, should be given an additional score under this section.
However, it may only be allocated once, i.e. the maximum score under this section is
20.
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Score | Guidance on the scoring system

20 The overriding principle to assess is whether the process (or lack of)
itself creates an increased risk and /or the intention is to increase the
shelf life of the product by applying it.

Below is a non-exhaustive list of processing types that should be
allocated an additional score of 20. Authorised officers will need to make
a judgement regarding additional processing types not listed below.

Canning or other aseptic packing of low-acid foods;

Vacuum packing;

sous-vide cooking;

Manufacture of cook/chill food, i.e. cooked and prepared meals or

foods which may be eaten cold or after reheating. (The simple

reheating of cook-chill meals is excluded from the scope of this

paragraph);

e Fermentation of meats e.g. to produce salamis and other
fermented sausages;

e Airdrying e.g. dried hams, biltong, jerky;

e Freeze drying;

e Addition of salt and/ or other preserving agents;
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« Addition of salt and/ or other preserving agents;

The cooking and cooling of meat products prior to service, e.g production
of hams by retailers, including butchers; this is not intended to be applied
to simple catering operations where foods may often be prepared and
subsequently reheated.

e Establishments that manufacture, prepare, or serve high risk
uncooked or lightly cooked ready to eat food of animal origin,
whose nature poses a residual microbiological food safety hazard.
This is intended to include caterers/manufacturers producing foods
such as steak tartare and other raw meat dishes, fish and meat
carpaccio, types of sushi or sashimi, ceviche, and burgers less
than thoroughly cooked.

0

Any other case not included above.

Score:

C. Consumers at risk

This factor is intended to reflect the number of consumers likely to be at risk and the
potential geographical extent of any incident if there is a failure of food hygiene and
safety procedures.

Score | Guidance on the scoring system

15 Food businesses involved in either the manufacture, distribution,
packing or wrapping operations of food which is distributed nationally
or internationally.

10 Businesses serving a substantial number of customers, including a
significant proportion from outside the local area, e.g. superstore,
airport caterer, motorway service area caterer;

Manufacturers not included in the category above.

5 Businesses, most of whose customers are likely to be living, staying or
working in the local area, e.g. high street or corner shop, high street
supermarket, or high street restaurant.

0 Businesses typically supplying less than 20 consumers each day.

Score:

PLUS

An additional score of 22 (in addition to the score above) should be included for
establishments involved in the production or service of food intended specifically for
consumption by consumers which are likely to include a vulnerable risk group of
more than 20 persons.

However, the additional score of 22 must not be applied where the authorised
officer is satisfied that the food business has effective management control of

Page | 35




Food Law Code of Practice (Northern Ireland) — February

hazards and a good record of compliance. If assessed as being fully compliant
then the additional scoring of 22 must not be applied.

In this context, vulnerable risk groups are those that include people likely to be
more susceptible to the effects of poor food hygiene such as those who are under
five or over 65, people who are sick or immuno-compromised.

Score | Guidance on the scoring system

22 Production and/or service of high-risk foods in establishments where
the ultimate consumers of the product produced includes a vulnerable
risk group of more than 20 persons.

0 Any other case not included above.

| Score: | |

Part 2: Level of (current) compliance

The food hygiene and safety procedures (including food handling practices and
procedures, and temperature control), and the structure of the establishment
(including cleanliness, layout, condition of structure, lighting, ventilation,
facilities etc.), should be assessed separately using the scoring system below.

The score should reflect compliance observed during the inspection according to
the guidance set out below. There is no legal requirement for food businesses to
follow guidance in recognised industry guides. Businesses may demonstrate
compliance with hygiene legislation in other ways.

In circumstances where the failure to comply involves both elements of the
establishment’s structure and procedures, this non-compliance should be reflected
in the scores awarded for both the ‘hygiene’ and ‘structural’ factors.

Score | Guidance on the scoring system

25 Almost total non-compliance with statutory obligations.
20 General failure to satisfy statutory obligations — standards generally low.
15 Some major non-compliance with statutory obligations — more
work required to prevent fall in standards.
10 Some non-compliance with statutory obligations and industry codes of

recommended practice* that are not considered significant in terms of
risk (but may become significant if not addressed). Standards are being
maintained or improved.

5 Good standard of compliance with statutory obligations and industry
codes of recommended practice* with only minor contraventions.

0 High standard of compliance with statutory obligations and industry
codes of recommended practice*; conforms to accepted good practices
in the trade.

*Where a relevant code/industry guide has been published

Score — hygiene: " Score — structural:
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Part 3: Food business control systems

A: Confidence in management procedures

The confidence in management score should assess whether a business’ food
safety management/control procedures are appropriate, with the identification of the
correct hazards and controls, whilst the assessment of the level of current
compliance achieved as a result of practices being carried out should be considered
as part of the compliance with food hygiene and safety procedures element in Part 2.

Where management has an effective food safety management system in place
which is well understood by the workforce, they should achieve a good standard
in Part 2, and consequently a low score for that risk factor. Confidence in
management is not meant to reconsider this aspect. It is to elicit a judgement on
the likelihood of satisfactory compliance being maintained in the future.

Assessment of “Management” may include two elements; corporate management
(any company-wide systems and processes for food controls) and local
management (implementation by local management of corporate systems and
separate branch or “in store” systems and processes).

The confidence in management / control procedures score is not solely about
documented procedures and their implementation. Factors that will influence
the officer's judgement include, but are not limited to;

e the "track record" of the company, its willingness to act on previous advice
and enforcement, and the complaint history;

e the attitude of the present management towards hygiene and food safety;
and

e hygiene and food safety knowledge, including hazard analysis/HACCP
and the control of critical points;

e satisfactory food safety management based procedures;

e for new food businesses — whether the food business operator proactively
registered their establishment under their control before the business started
trading or the food operation commenced

In determining ‘satisfactory’ in respect of HACCP based procedures, officers should
consider, based on the principle of proportionality, the need for a permanent procedure
or procedures based on HACCP principles, i.e. commensurate with the nature and size
of the food business. In some food businesses there are not critical control points and
in some cases good hygiene practices can replace the monitoring of critical control
points.

For small businesses which present only basic hygiene hazards, it may be sufficient
that the business has a guide to good hygiene practice and understands and applies it,
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i.e. meets the prerequisites. The requirement for records needs to balance with the
nature and size of the business. Documentation and record keeping may not be
necessary under the flexibility afforded by Article 5 of Regulation (EC)

852/2004. Officers should consider guidance in relation to the application of Article 5 in
order to make a judgement on whether the business requires documented food safety

management procedures, and if so on the level of documentation required.

The level of documentation will vary between businesses depending on the types and

complexity of operations being undertaken and on the level of controls being
implemented.

Score

Guidance on the scoring system

30

Poor track record of

compliance. Little or no food

safety knowledge and

understanding.

Little or no appreciation of hazards, risks or quality
control. No food safety management procedures.

Does not recognise or accept the need for food safety and
hygiene controls.

20

Significantly varying record of compliance.

Poor appreciation of hazards and control measures.

No food safety management procedures or

unsatisfactory progress in terms of developing and

documenting food safety management procedures

since last intervention rating.

Some reluctance in recognising or accepting the need for food safety
and hygiene control procedures.
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Score

Guidance on the scoring system

10

Satisfactory record of compliance.

Access to relevant technical advice source and/or guides to good
practice or assurance scheme.

Understanding of significant hazards and control measures in place. Has
implemented satisfactory food safety management procedures
commensurate with type of business or is making satisfactory progress
towards documented food safety management procedures
commensurate with type of business.

Note: “Making progress” can only be considered appropriate once. If
at the next intervention the food safety management procedures are
not satisfactory the score of 10 is not appropriate.

Officers will need to ensure that a business is demonstrating it is
actually ‘making satisfactory progress’
A score of 10 can be awarded for more than one intervention cycle if

e the previous non-compliances have been addressed but
different non-compliances have arisen; and
o the overall risk has not increased

Good record of compliance.

Food Safety advice available in-house or access to, and use of, technical
advice from a Primary Authority, trade associations and/or from Guides
to Good Practice or assurance scheme.

Effective management control of hazards.

Having effective self-checks with satisfactory documented food safety
management procedures commensurate with type of business.

Audit by competent authority confirms general compliance

with procedures with minor non-conformities not identified as

critical to food safety

Excellent record of compliance.

Food safety advice available in-house or access to, and use of, technical
advice from trade association and/or from guides to good practice or
assurance scheme commensurate with type of business.

Food business operator/manager knowledgeable and competent.

Has effective self-checks with satisfactory documented food saety
management procedures commensurate with type of business.

Audit by competent authority confirms good compliance with food safety
procedures.

Score:
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B.: Recognising Compliance

Officers should also consider the previous assessments of the food establishment
when considering compliance history. In determining the compliance history officers
should have consideration to the definition of both full compliance and sustained
compliance.

*  Full compliance: Very Good standard of compliance with statutory obligations with
only minor contraventions (i.e. will have been given a score of 0 or 5 for Hygiene and
Structural compliance, as well as for Confidence in management).

« Sustained compliance: Full compliance with statutory obligations (as defined
above) which has been evident at the last 2 interventions and over a minimum period
of 3 years. (i.e. will have been given a score of 0 or 5 for Hygiene and Structural
compliance, as well as for Confidence in management).

Officers should consider how the establishment has demonstrated its commitment to
food law compliance by considering both its history of sustained compliance and any
process to verify the implementation of its food safety management procedures, as per
Article 3 of Regulation (EC) No 882/2004.

However, while these factors may be taken into account when considering the nature,
frequency and intensity of official controls, these should not completely replace the
need for all official controls in establishments and therefore any negative scoring
element should not exceed -40 or reduce an establishments risk by more than two risk
categories.

C. Recognising sustained compliance

Establishments that have demonstrated full compliance at the last 2 interventions, and
have maintained this over a period of 3 years will be considered to have achieved
sustained compliance.

The food businesses that meet this criterion should receive an additional score of -10
under confidence in management to recognise their sustained compliance. If these
food businesses maintain a level of full compliance at each further intervention they
should receive a further additional score of -10 under confidence of management.

This will only apply where there has been no verified intelligence between interventions

that would indicate a drop in compliance and there has been no change in food
business operator or management between interventions.

Page | 35



Food Law Code of Practice (Northern Ireland) — February

Score Guidance on the scoring system

- 10 Establishments that have demonstrated full compliance at the last 2
interventions and have maintained this for 3 years

- 20 Establishments that have demonstrated full compliance at the last 3
interventions and have maintained this for 3 years

- 30 Establishments that have demonstrated full compliance at the last 4
interventions and have maintained this for 3 years

- 40 Establishments that have demonstrated full compliance at the last 5
interventions and have maintained this for 3 years

DN: The values in the table above are for illustrative purposes only

Inspection Ratings:| |

| | | | Total]

Food hygiene intervention frequencies

Category Score Minimum intervention frequency

A 92 or At least every six months

B 7210 91| Atleast every 12 months

C 52to 71| At least every 18 months

D 31to 51| atleastevery 24 months

E 0to 30 A programme of alternative enforcement
strategies or interventions every three

Establishments rated as low-risk (30 or less) need not be included in the planned
inspection programme, but must be subject to an alternative enforcement strategy at

least once in every three years.
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5.6.2 Food standards scoring system

Part 1: The potential risk
A. Risk to consumers and/or other businesses

This factor considers the potential adverse effect on consumers, and the
consequences for other businesses, should the business not comply with food
standards legislation. Adverse effects on consumers include safety and economic
prejudice. Consequences for other businesses include the economic effects of unfair
trading.

Score | Guidance on the scoring system

30 Manufacturers of foods for specific groups;

Manufacturers, importers or packers of high value foods, or high volume
foods where there is an incentive for fraudulent adulteration;
Manufacturers of foods that contain a wide range of additives;
Businesses that make nutrition, nutrient content, or health claims on
pre- packed food labels or in advertising.

Food businesses including manufacturers and importers which handle
imported foods or food ingredients which may be subject to increased
risk of chemical contamination.

20 Manufacturers or packers of foods that are subject to statutory
compositional standards.
10 Local businesses that use in-store produced labels, window displays,

chalk boards, menus etc, e.g. butchers, bakers, health food shops,
restaurants, takeaways, caterers supplying more than 10 meals per
day, and businesses using claims for marketing advantage.

0 Caterers supplying not more than 10 meals per day, e.g. bed
and breakfast;
Any business not included in the categories above.

| Score: | |

B. Extent to which the activities of the business affect any hazard

This factor considers the type of activities that the food business undertakes, the
need for those activities to be closely monitored and controlled, and their
potential effectiveness in maintaining compliance with food standards legislation.
Consider whether the business produces, labels, or advertises products to which
food standards law applies. If the business produces its own products, consider
the monitoring and control of recipes and ingredients.

The scores below provide examples of food businesses to which a particular
score could apply.
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Score | Guidance on the scoring system

30 Food manufacturers, processors, importers handling a wide range
of goods.

20 Local businesses that label loose goods on display, and/or undertake
pre- packing for direct sale.

10 Non-manufacturing retail/catering selling only from their own
establishment.

0 Any business not included in the categories above.

| Score: | |

C. Ease of compliance

This factor considers the volume and complexity of food standards law that
applies to the business, and with which it has a responsibility to ensure
compliance.

Consider the range and complexity of products, processes and services including
the consistency of raw materials. Consider the difficulty of the task for the food
business operator including how easy it is to recognise a hazard.

Score | Guidance on the scoring system

30 Manufacturer, packer or importer of a wide range of products.

20 Manufacturer, packer or importer of a limited range of products.

10 Retailers who apply descriptions to food such as butchers, bakers and
delicatessens;
Caterers with complex menus.

0 Any business not included in the categories above.

| Score: | |

D. Consumers at risk

This factor considers the number of consumers likely to be at risk if the business
fails to comply with food standards legislation.

Score | Guidance on the scoring system

20 Manufacturers, producers and packers of food that is distributed
nationally or internationally.

10 Businesses whose trade extends beyond the local area, e.g. regional
supermarket/hypermarket; small-scale local manufacturer.

5 Businesses supplying the local area, e.g. high street or corner shop;
local supermarket, local restaurant.

0 Businesses supplying less than 30 consumers each
day. Any other business not included in the categories

| Score: | |

Page




Food Law Code of Practice (Northern Ireland) — February

Part 2: Level of (current) compliance

This factor considers the level of compliance observed during the inspection.

Adherence to relevant UK or EU Industry Guides to Good Practice and other similar
guidance e.g. FSA should be considered.

Score | Guidance on the scoring system
40 General failure to satisfy statutory obligations. Standards generally low.
10 A typical business with some minor non-compliance with
statutory obligations.
0 High standard of compliance with statutory obligations and industry
codes of recommended practice, conforms to relevant trade good

| Score: | |

Part 3: Confidence in management/control systems

The actual performance of management is scored in Part 2 on the basis of the
results achieved and observed. A management that achieves good food standards
performance, well understood by the workforce, should achieve a good standard
in Part 2, and consequently a low score for that factor.

Confidence in management is not meant to reconsider this aspect. It is to elicit

a judgement on the likelihood of satisfactory compliance being maintained in

the future.

Factors that will influence the inspector's judgement include:

e the "track record" of the company, its willingness to act on previous
advice and enforcement, and the complaint history;

e the attitude of the present management towards food standards
legislation, and the existence or otherwise of relevant home or
originating authority arrangements; internal or external technical
knowledge on food standards matters available to the company;

e the presence of quality systems, including supplier assessments and
performance monitoring, appropriate to the size of the business and the
risks involved, with clearly defined responsibilities for managing risk;
and

o for small businesses, consider the checks appropriate to that business.

Score | Guidance on the scoring system

30 Little or no technical knowledge.

Little or no appreciation of hazards or quality control.

No food standards management system.

Disproportionate number of justifiable complaints since the last
inspection.

Daoanv tvanl, vannvd nf aavanlinnan
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20 Staff have a basic understanding of relevant food law.
May not have a food standards management system.
Significantly varying record of compliance

10 Score of 10 or better in Part 2.
Staff demonstrates awareness of relevant food law and necessary
controls.
Appropriate food standards management system.
Smaller businesses may have minimal documented system.
Satisfactory record of compliance

0 Technical advice available.
Subject to internal audit/checks. Good food standards management
system, documented records of critical checks, which may be subject to
third party audit. Evidence of compliance with documented management
system with few/minor non- conformities. No justifiable complaints since
the last inspection.
Excellent record of compliance

| Score: | |

Food standards inspection frequencies

Categor| Score Minimum intervention frequency

A 101 to 180 At least every 12 months

B 46 to 100 At least every 24 months

C 0to 45 Alternative enforcement strategy or intervention
every five years

Establishments rated as low-risk (45 or less) need not be included in the planned
inspection programme but must be subject to an alternative enforcement strategy at
least once in every five years.
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Chapter 6 — Enforcement Sanctions and Penalties

6.1 Dealing with non-compliance
6.1.1 Proportionality and consistency

Competent authorities should ensure that enforcement action taken by their
authorised officers is reasonable, proportionate, risk-based and consistent with
good practice.

Authorised officers must take account of the full range of enforcement options. This
includes educating food business operators, giving advice, informal action,
sampling, detaining and seizing food, serving Hygiene Improvement
Notices/Improvement Notices, Remedial Action Notices, Hygiene Prohibition
Procedures/Prohibition Procedures and prosecution procedures.

Where a Primary Authority partnership exists, competent authorities should
attempt to resolve non-compliance by liaising with the Primary Authority where
appropriate.

Except where circumstances indicate a significant risk, officers should operate a
graduated and educative approach (the hierarchy of enforcement) starting at the
bottom of the pyramid i.e. advice/education and informal action and only move to
more formal action where the informal action does not achieve the desired
effect. This should lessen the likelihood of a legal challenge.

In considering whether to initiate enforcement action, competent authorities
should take account of the following:

e the Code for Prosecutors; and
o the competent authority’s enforcement policy.

6.1.2 Requirement for a written policy

Each competent authority should have an up-to-date, documented food law
enforcement policy which is readily available to food business operators
and consumers.

The policy should cover all areas of food law that the competent authority has a
duty to enforce and include criteria for the use of all the enforcement options that
are available.

Competent authorities should have regard to any advice issued by FSA when
drafting their food law enforcement policies.

A competent authority’s food law enforcement policy may be part of a generic
policy, or combined with other enforcement policies, e.g. health and safety,
providing the applicability of the policy to the enforcement of food law is clear.
Authorised officers should implement their competent authority’s food law

enforcement policy, which should reflect all the factors set out in section
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5.1.1.

Departures from the policy should be exceptional and the reasons for any
departure should be recorded.

In deciding the type of enforcement action to take, an authorised officer must
have regard to:

¢ the nature of the breach and the history of compliance of the food business
operator; or

e an assessment of the food business operator’s willingness to undertake the
work identified by the officer.

It is important that the full range of enforcement options remains open to an
authorised officer. A competent authority should not adopt policies where the
number of (hygiene) improvement notices served or the number of other legal
processes, such as prosecution is an indicator of performance.

If a Primary Authority partnership is in place competent authorities must liaise with
the Primary Authority when considering formal action except in circumstances
where the need to act swiftly is critical.

6.2 Formal sanctions
6.2.1 Hygiene improvement notices

This section deals with the use of hygiene improvement notices under regulation 6
of The Food Hygiene Regulations (Northern Ireland) 2006.

Hygiene improvement notices served under regulation 6 of The Food Hygiene

Regulations (Northern Ireland) 2006 must only be signed by officers who have

been authorised to do so by the competent authority and meet the competency
requirements set out in Chapter 4.

The officer who signs the notice must have witnessed the contravention and
be satisfied that it constitutes a breach of the food hygiene regulations.

6.2.1.1 When to use hygiene improvement notices

Hygiene improvement notices may be appropriate in any of the following
circumstances or a combination thereof:

e formal action is proportionate to the risk to public health;
e there is a record of non-compliance with breaches of the food hygiene
regulations; and/or

¢ the authorised officer has reason to believe that an informal approach will not
be successful.
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6.2.1.2 When not to use a hygiene improvement notice

The hygiene improvement notice procedure would be inappropriate in the following
circumstances where:

e the contravention may be continuing one, for example, personal cleanliness of
staff, and a notice would only secure an improvement at one point intime;

¢ in transient situations, and swift enforcement action is needed, for example, a
one day festival or sporting event (a hygiene emergency prohibition notice
would be the only formal remedy which would have immediate effect); and

e there is a breach of good hygiene practice but no failure to comply with an
appropriate regulation.

6.2.2 Improvement notices

This section deals with the use of improvement notices under Article 9 of The
Food Safety (Northern Ireland) Order 1991.

Improvement notices served under Article 9 of The Food Safety (Northern Ireland)
Order 1991 must only be signed by officers who have been authorised to do so by
the competent authority and meet the competency requirements set out in
Chapter 4.

The officer who signs the notice must have witnessed the contravention and
be satisfied that it constitutes a breach of the relevant legislation.

Competent Authorities must continue to use the prescribed forms set out in the
Food Safety (Improvement and Prohibition - Prescribed Forms) Regulations
(Northern Ireland) 1991 when using powers under Article 9 of the Food Safety
Order (Northern Ireland) 1991.

6.2.2.1 When to use an improvement notice

Competent authorities should deal with breaches of The Food Hygiene Regulations
(Northern Ireland) 2006 by using the enforcement powers provided by those
Regulations (such as hygiene improvement notices under regulation 6). However,
where legislation made under the Food Safety (Northern Ireland) Order 1991 is
involved such as The Fish Labelling Regulations (Northern Ireland) 2013 authorised
officers should issue an improvement notice under Article 9 of The Food Safety
(Northern Ireland) Order 1991.

6.2.2.2 When not to use an improvement notice

The improvement notice procedure would be inappropriate where breaches exist in
respect of food safety which pose a potential and imminent risk of injury to health and it
is considered that swift enforcement action is needed. An emergency prohibi